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Summary:

As part of their conservation planning and landowner assistance programs, the Natural Resource
Conservation Service (NRCS) routinely cooperates with landowners who use wetlands for
agricultural purposes. NRCS provides wetland determinations on agricultural lands and identifies
wetland land uses by providing labels on the delineation map. NRCS uses the “manipulated
wetland” label when wetlands are planned for alteration for agricultural purposes but the practice
does not involve soil tillage followed by subsequent crop production. When NRCS provides a label
of “manipulated wetland” and there are impacts to surface waters, Virginia Water Protection Permit
(VWPP) Staff should strive to provide permitting recommendations consistent with the US Army
Corps of Engineers (Corps) whenever possible. In some cases the two regulatory programs already
make unified permit determinations. In other cases, differing regulatory authority does not allow
identical permitting requirements. This guidance details the ten specific practices allowed in a
“manipulated wetland” under the Food, Conservation, and Energy Act of 2008 (FSA) and discusses
appropriate permitting considerations for each practice. The Corps and NRCS provided input to
this guidance in the form of technical expertise regarding their respective regulatory authorities.

Electronic Copy:
An electronic copy of this guidance in PDF format is available for staff internally on DEQNET and
for the general public on DEQ's website at: http://www.deq.virginia.gov

Contact information:
Please contact David Davis, Office of Wetlands and Water Protection, (804) 698-4105 or
dave.davis(@deq.virginia.gov if there are any questions about this guidance.

Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating procedures
for the agency. However, it does not mandate any particular method nor does it prohibit any
particular method. If alternative proposals are made, such proposals should be reviewed and
accepted or denied based on their technical adequacy and compliance with appropriate laws
and regulations.


http://www.deq.virginia.gov/
mailto:dave.davis@deq.virginia.gov
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I. Purpose
This guidance details the ten specific practices allowed in a “manipulated wetland” under the FSA
and discusses VWPP permitting considerations for each. The Corps and NRCS provided technical
expertise regarding their respective regulatory authorities to facilitate issuance of this guidance
document.

II. Authority and Background
Authority of the Natural Resource Conservation Service

The Natural Resource Conservation Service (NRCS) implements the Food, Conservation, and
Energy Act of 2008 (FSA), also known as the 2008 Farm Bill, by cooperating with landowners to
facilitate conservation practices. NRCS identifies wetlands on program participants’ land and labels
the wetland delineation map to identify the current or planned land use and associated acreage for
each wetland area.. Some wetland labels used by NRCS include, “wetlands” (W), “manipulated
wetlands” (WX), and “artificial wetland” (AW).

If the “manipulated wetland” label is given, a manipulated wetland plan developed with NRCS
assistance is required by the FSA that will document the following:
e Record that prior to granting a “manipulated wetland” label, the participant demonstrated
that alternatives were considered to avoid manipulation of the wetland, but were not possible
e Documentation of alternatives reviewed/considered to avoid/minimize adverse wetland
impacts
e Map or diagram of the planned practices in relation to the wetland
Present condition of the wetland or conditions prior to manipulation if a manipulation has
already taken place
Planned alterations to the wetland or existing alterations considered manipulation
Planned use of the “manipulated wetland”
Scheduled start dated of manipulation or date manipulation took place
Scheduled completion date of manipulation
Planned cover for the area, including species, seedling rates, and planting instructions
Boundary post markers
Allowable maintenance
Appropriate Federal, State, and local permits

If the manipulated wetland is allowed to re-vegetate based on the manipulated wetland plan, then
the landowner remains in compliance with the FSA. If the site is not allowed to re-vegetate or the
plan is not followed, and it becomes capable of crop production (e.g. stumps eventually rot) then it
becomes a converted wetland making the landowner ineligible for NRCS monies. When the
wetland is considered converted by the NRCS, it falls under VWPP and the Corps regulations.
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Authority of VWPP Program

State Water Control Law (§62.1-44.15:20) and the VWPP Program Regulation (9 VAC 25-210-50
A) require an individual or general Virginia Water Protection Permit for any impact to a surface
water, including wetlands. Specifically, a permit is required for the following activities:

1. Excavate in a wetland; 2. On or after October 1, 2001, conduct the following in a
wetland: a. New activities to cause draining that significantly alters or degrades existing
wetland acreage or functions; b. Filling or dumping; c. Permanent flooding or impounding;
or d. New activities that cause significant alteration or degradation of existing wetland
acreage or functions; or 3. Alter the physical, chemical, or biological properties of state
waters and make them detrimental to the public health, animal or aquatic life, or to the uses
of such waters for domestic or industrial consumption, or for recreation, or for other uses
unless authorized by a certificate issued by the Board.

Normal agricultural and silvicultural activities such as: plowing, seeding, cultivating, minor
drainage and harvesting for the production of food, fiber and forest products, or upland soil and
water conservation practices, are excluded from the requirements of the VWPP Program
Regulation. The exclusions apply to ongoing agricultural and silvicultural activities that follow
agricultural or forestry best management practices. The provisions of the exclusion are defined in 9
VAC 25-210 60.

The construction or maintenance of farm ponds or impoundments, stock ponds or impoundments, or
irrigation ditches, or the maintenance (but not construction) of drainage ditches is also excluded
from the requirements under VWPP provided any related impounding structures are less than 25
feet in height or create a maximum impoundment capacity smaller than 100 acre-feet. See § 62.1-
44.15:21 H, 9 VAC 25-210-60 10 a-d, and § 10.1-604 et seq.

Note that water withdrawals are subject to VWPP Regulations (9 VAC 25-210 et seq.) and the
Water Withdrawal Reporting Regulation (9 VAC 25-200 et seq.). Also see Guidance Memo 08-
2012 Farm Pond or Impoundment and Stock Pond or Impoundment Exemption from Virginia
Water Protection Program Requirements for -clarifications on the size and purpose of
impoundments that are exempt.

Authority of the U.S. Army Corps of Engineers

The Norfolk District Regulatory Office of the U.S. Army Corps of Engineers (Corps) issues permits
under the authority of Section 404 of the Clean Water Act (CWA) and Section 10 of the Rivers and
Harbors Act of 1899 for regulated activities proposed throughout the state of Virginia.

Normal agricultural and silvicultural activities, such as plowing, seeding, cultivating, minor
drainage and harvesting for the production of food, fiber and forest products, or upland soil and
water conservation practices are specifically exempted from regulation under Section 404 CWA,
provided best management practices at 33 CFR 323.4 (a) are followed. There are no silvicultural or
agricultural exemptions for activities conducted in Section 10 (Navigable) waters.


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC62010000003000010000000
http://leg1.state.va.us/000/reg/TOC09025.HTM
http://leg1.state.va.us/000/reg/TOC09025.HTM
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+62.1-44.15C21
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+62.1-44.15C21
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+10.1-604
http://water.epa.gov/lawsregs/guidance/wetlands/sec404.cfm
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Cooperation between NRCS, VWPP and the Corps

In 2006, DEQ, NRCS, the Corps and the U.S. Fish and Wildlife Service released the Interagency
Local Operating Procedures for The Commonwealth of Virginia (8/15/2006) (Attached) to
articulate the role of the Corps as lead for confirming delineations for activities not associated with
agricultural production through involvement in a USDA — NRCS program. This document
continues to serve as a reference for coordination and determining jurisdiction by the NRCS, Corps
and DEQ over surface waters, including wetlands. Under the current interpretation of the FSA, the
standard practice for the NRCS in Virginia is to obtain consent from the program participant prior
to exchanging information with or reporting violations to the DEQ and the Corps.

III. Definitions
The definitions in 9 VAC 25-210-10 of the VWPP Program Regulation apply to this guidance

document. Especially relevant definitions from the VWPP Program Regulation and from the Code
of Virginia include the following.

Agricultural operation: means any operation devoted to the bona fide production of crops, or
animals, or fowl including the production of fruits and vegetables of all kinds; meat, dairy, and
poultry products; nuts, tobacco, nursery, and floral products; and the production and harvest of
products from silviculture activity. (§ 3.2-300)

Normal agricultural activities: those activities defined as an agricultural operation in § 3.2-300 of
the Code of Virginia and any activity that is conducted as part of or in furtherance of such
agricultural operation, but shall not include any activity for which a permit would have been
required as of January 1, 1997, under 33 USC § 1344 or any regulations promulgated pursuant
thereto. (9 VAC 25-210-10)

Normal silvicultural activities: any silvicultural activity as defined in § 10.1-1181.1 of the Code of
Virginia, and any activity that is conducted as part of or in furtherance of such silvicultural activity,
but shall not include any activity for which a permit would have been required as of January 1,

1997, under 33 USC § 1344 or any regulations promulgated pursuant thereto. (9 VAC 25-210-10)

Production agriculture and silviculture: means the bona fide production or harvesting of
agricultural or silvicultural products but shall not include the processing of agricultural or
silvicultural products or the above ground application or storage of sewage sludge. (§ 3.2-300)

Definitions of agricultural production under the FSA do not include certain forms of agriculture that
are considered production by the Commonwealth of Virginia. Terms used in this guidance that
apply to FSA activities include the following.

Agricultural commodity: any crop planted and produced by annual tilling of the soil, including
tilling by one-trip planters, or sugarcane (7 CFR 12.2)


http://www.deq.virginia.gov/export/sites/default/wetlands/pdf/9VAC25-210-Final.pdf
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Making production possible: allows or would allow production of an agricultural commodity
where such production was not previously possible. On sites with woody vegetation, trees and
stumps must be removed to constitute “making production possible” (7 CFR 12.2)

IV. Specific VWPP Exemptions under the Manipulated Wetlands Label

When NRCS provides a label of “manipulated wetland” and there are impacts to surface waters,
Virginia Water Protection Permit (VWPP) Staff should endeavor to provide permitting
recommendations consistent with the US Army Corps of Engineers (Corps) whenever possible.

In cases when the activity is exempt from the VWPP Regulation, VWPP staff can issue a “No
Permit Required” determination irrespective of the Corps’ requirements. In some cases the Corps
and DEQ can issue unified permitting requirements for a practice that is not otherwise exempt. In
other cases, differing regulatory authority will not allow identical permitting requirements. For
example, the Code of Virginia excludes construction of certain farm ponds and impoundments from
permitting requirements. The Corps will likely require a permit under the CWQ for impoundments
in streams that would interfere with flows and circulation of waters. Permit determinations can be
provided by the respective regulatory agency after each agency reviews details of the practice,
implementation plans, and the characteristics of the surface water being manipulated. In some
cases, DEQ or the Corps will recommend submittal of the Joint Permit Application (JPA) for
concurrent review by the DEQ, the Corps and the Virginia Marine Resources Commission
(VMRC).

The ten practices that result in a “manipulated wetland” under the FSA are presented in bold below.
Permitting considerations for the DEQ and the Corps are provided for each practice.

1. Trees are cut with stumps left in place and there is no manipulation of hydrology.
For DEQ, these activities meet the definition of normal agricultural activities and applicable
requirements in the VWPP Regulation provided the practice is following a “manipulated
wetland” plan approved by the NRCS. [See, 9 VAC 25-210-10 and 9 VAC 25-210-60].
Therefore, this practice would likely be excluded from the requirements of the VWPP
regulation.

The Corps would not be likely to require a permit for this activity.

2. Construction of stock watering or irrigation ponds

For DEQ, the construction and maintenance of farm ponds and impoundments is excluded from
the VWPP regulation provided the pond or impoundment does not fall under the authority of the
Virginia Soil and Water Conservation Board pursuant to Article 2 (§10.1-604 et seq.) of Chapter
6 pursuant to normal agricultural or silvicultural activities. Size of the impoundment and
impounding structure would determine if a pond or impoundment would meet the VWPP
exclusion. (See GM 08-2012 Farm Pond or Impoundment and Stock Pond or Impoundment
Exemption from Virginia Water Protection Program Requirements for clarification.)

Ponds would be exempt from regulation under Section 404 of the CWA only if they do not
interfere with the reach, flow, or circulation of waters. Impoundments of streams would
interfere with flows and circulation of waters, and therefore would not be exempt under 404
regulations. [See 33 CFR 323.4(¢)).]


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+10.1-604
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3. Trees are cut and placed in piles. Stumps and soil remain intact (no grubbing), but the
area cannot be cropped without additional land clearing activities. Stumps from non-
wetland areas could be cleared & piled in wetlands.

DEQ would require a VWP permit for placement of piles of stumps in a wetland, because it

constitutes a fill in surface waters. [See 9 VAC 25-210-50.] However, if piling is only

temporary and part of an established silvicultural operation within a wetland, the activity is not

likely to require a VWP permit. [See, 9 VAC 25-210-60.]

The simple piling of cut trees may be considered fill under 404 of the CWA if the intent was to
change wetland to upland. However, if piling is only temporary and part of a silvicultural
operation within the wetland, the activity is not likely to be regulated by the Corps. When
stumps from non-wetland areas are cleared and piled permanently in wetlands, the activity is
likely regulated under Section 404 of the CWA.

4. Construction of roads, buildings, or other activities that do not make production
possible.

Construction of roads may be exempt from regulation under Section 404 of the CWA and from

the VWPP Regulation provided these roads are used only for agricultural, silvicultural activities,

or moving mining equipment and are held to minimum necessary number, width, length and do

not interfere with reach, flow, or circulation of waters. [See, 33 CFR 323.4(a)(6) and 9 VAC

25-210-60 11.]

Construction of buildings or other activities likely requires a VWP permit by DEQ, because they
will likely involve excavation and fill activities in surface waters.

Construction of buildings and other activities are likely to be regulated by the Corps under
Section 404 of the CWA if it results in a discharge of dredge or placement of fill material in
waters of the US.

5. Spring development.

The placement of water control facilities incidental to planting, cultivating, protecting, or
harvesting of rice, or other wetland crop species, where these activities and the discharge occur
in surface waters which are in established use for such agricultural and silvicultural wetland
crop production are excluded from the VWP Regulation and would not require a permit.
Placement of a structure in a spring head may require a VWP permit from DEQ. Water
withdrawals from state waters, including springs, may need to be reported to the DEQ Water
Supply Planning Program whether or not a VWP permit is needed. A permit will likely be
required if no water withdrawal exclusions apply. [See, 9 VAC 25-210-60 B and 9 VAC 25-
200.]

Most spring development projects entail installation of a pipe in the springhead. That is not
considered a discharge of dredge or placement of fill under Section 404 of the CWA and is not
regulated by the Corps. Those entailing only excavation in the springhead may also be exempt
under 33 CFR 323.4(a)(6). Some do entail placement of fill such as placement of stone or
concrete around the spring. These would typically fall under nationwide permit 18 or 40.

Regardless of federal policy under Section 404 of the CWA, state 401 water quality
certification, or VWPP permit determination for development of the spring; water withdrawal is
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regulated separately from the fill or discharge. A VWPP water withdrawal permit may be
required unless an exclusion applies.

6. An open ditch constructed through a forested wetland removes the hydrology, but the

trees are not removed and the manipulation does not make production possible.
Removing the hydrology from a wetland may require a VWP permit from DEQ depending on
its extent and effect, as it might be considered a new activity to cause draining that significantly
alters or degrades existing wetland acreage or functions. [See, §62.1-44.15:20].

The Corps would only regulate this activity if there was a discharge of dredge or placement of
fill material in waters of the US; DEQ would also regulate this type of impact under the VWP
program.

7. Piles of trees, stumps and soil covering a wetland area, but the area cannot be cropped
without additional land-clearing activities.

DEQ would require a permit for the placement of fill material in a wetland. [See, 9 VAC 25-

210-50.]

This activity is likely regulated under 404 of the CWA by the Corps.

8. Conversion for orchards, groves, or vineyards.

While not considered agricultural production by the NRCS, the Commonwealth of Virginia
includes orchards, groves, and vineyards in its definitions of agriculture operation and
production. Bringing a new area into agricultural production in surface waters is not excluded
from the VWPP Regulation and requires a permit.

This activity is likely regulated under Section 404 of the CWA.

9. Construction of agricultural waste management structures.

Construction of such a facility in a wetland would likely require a Virginia Pollution Abatement
(VPA) permit from DEQ. If the activity is not governed under the VPA regulation, a VWP
permit would likely be required by DEQ. [See, 9 VAC 25-32-10 and 9 VAC 25-210.]

This activity is also likely regulated under Section 404 of the CWA.

10. A non-perforated subsurface drain is constructed through a forested wetland that
requires limited stump removal for installation and the manipulation does not make
production of an agricultural commodity possible.

Construction of a subsurface drain or stump removal would be regulated as draining and

excavating in a wetland and would require a VWP permit from DEQ.

This activity may be regulated under 404 if stump removal and disposal results in a discharge of
dredge or placement of fill in waters of the US.

Thorough review of the proposed project by DEQ-VWPP and the Corps should be conducted for
any activity that brings a new area into agricultural production, as defined by the Commonwealth of
Virginia. In general, permitting decisions can be expected to fall into one of three categories: 1)
typically excluded from VWPP, 2) may be excluded from VWPP provided the activity is
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temporary, and 3) likely requires a VWP permit. Table 1 presents each practice in its appropriate
category.

Table 1. Typical VWP permitting outcomes for “manipulated wetland” practices.

“Manipulated wetland” practices that are typically excluded from the VWPP program
include:

1. Trees are cut with stumps left in place and there is no manipulation of hydrology.
2. Construction of stock watering or irrigation ponds.

“Manipulated wetland” practices that may be excluded from VWPP provided the activity is
temporary include:

3. Trees are cut and placed in piles. Stumps and soil remain intact (no grubbing), but
the area cannot be cropped without additional land clearing activities. Stumps from
non-wetland areas could be cleared & piled in wetlands.

4. Construction of roads, buildings, or other activities that do not make production
possible.

5. Spring development.

“Manipulated wetland” practices that likely require a VWP permit or similar permit required

under State Water Control Law include:
6. An open ditch constructed through a forested wetland removes the hydrology, but

the trees are not removed and the manipulation does not make production possible.

7. Piles of trees, stumps and soil covering a wetland area, but the area cannot be

cropped without additional land-clearing activities.

Conversion for orchards, groves, or vineyards.

Construction of agricultural waste management structures.

10. A non-perforated subsurface drain is constructed through a forested wetland that
requires limited stump removal for installation and the manipulation does not make
production of an agricultural commodity possible

o »

V. Conclusions

When NRCS provides a label of “manipulated wetland” the activity should be reviewed by
VWPP staft for possible permitting requirements under State Water Control Law and the VWPP
Regulation. This is consistent with the FSA requirements of the “manipulated wetland” label.
VWPP staft should first determine if a proposed “manipulated wetland” practice meets the
requirements of the VWPP Regulation agricultural exclusions. (e.g. temporary agricultural road is
excluded provided the discharge of fill is not in proximity to a public water supply and does not
jeopardize the continued existence of state or federally listed threatened or endangered species.)
Staff from the VWP Program should coordinate with the Corps and NRCS to provide unified
permitting recommendations whenever possible.
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Wetland Determination Memorandum Of Agreement
Virginia Interagency Local Operating Procedures

INTRODUCTION:

Specific procedures are needed that indicate how determinations of wetlands and other
waters of the U.S. will be completed in Virginia for purposes of Section 404 Of The Clean
Water Act (CWA), Subtitle B of The Food Security Act (FSA), and Title 62.1 of the Code of
Virginia-State Water Control Law (SWCL). This document establishes specific procedures
that have been agreed to by the participating MOA agencies: The U.S. Army Corps of
Engineers (Corps), the U.S. Department of Agriculture, Natural Resources Conservation
Service (NRCS), the U.S. Fish and Wildlife Service (USFWS) and the Virginia Department
of Environmental Quality (DEQ).

L. AGENCY RESPONSIBILITIES

A. Lead agency for Jurisdictional Determination/Delineation

1. On all lands when work is associated with conversion of land (e.g. wooded lands) to
agricultural production:

NRCS for USDA Program Participants only
Corps for non-USDA Program Participants.

This includes modifications necessary to bring land into agriculture production (e.g.
clearing, leveling, stumping);

2. Maintaining existing agricultural lands (e.g. crop and pasture lands) in agricultural
production, including maintenance of ditches in those existing agricultural lands and
perimeter ditches*.

NRCS for USDA Program Participants
Corps for non-USDA Program Participants

* Note: Corps considers land to be abandoned for Section 404 CWA purposes if out of agricultural production for 5 years

3. On all lands when work is not associated with agricultural production.

Corps

This includes :  a) Activities that are part of an agricultural operation (e.g. farmhouses,
farm ponds, ditches located outside of crop or pasture lands, poultry
houses, etc.) but don’t make production possible; and
b) Activities that are unrelated to agricultural production (construction of
roads, houses, subdivisions, water supply reservoirs, buildings,
mitigation banks, etc.)

4. Any Other Waters of the United States accompanying agricultural related activities but
located outside of existing agricultural fields or pastures ( rivers, streams, lakes, etc.)

Corps
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This is without regard to the nature of the activity and includes channelized streams,
ditches, and canals that convey agricultural runoff.

Dual Lead

1.

When there is a need for determinations by COE and NRCS agencies (e.g., a determination
is needed for an agricultural activity involving both wetlands and Other Waters of the U.S.
or non agricultural lands will be converted to agricultural production), the agencies will
coordinate to provide both determinations in the same time frame.

INTERAGENCY COORDINATION/CONSULTATION

1.

1.

. Use of Virginia Worksheet

Purpose

To transfer information and facilitate coordination between the agencies in the
Commonwealth of Virginia (See Appendix B). The worksheet will also be used for
reporting violations.

Initiation

Staff representing any of the signatory agencies can initiate use of the worksheet.

The agency initiating coordination fills out the worksheet, providing the required basic
information. The worksheet is then forwarded to the appropriate agency (i.e. Corps, NRCS,
DEQ).

. Jurisdictional Determinations/Delineations

Non-Agricultural Land Determinations

Method: Determinations will be made using the U.S. Army Corps of Engineers 1987
Wetland Manual.

a) For USDA Program Participants - NRCS makes certified wetland determinations for
FSA purposes. These certified wetland determinations are not valid for CWA or
SWCL purposes. The Corps must issue an approved wetland or water determination
when there is CWA authority. The Corps will complete a determination within 45
days. During that period, the Corps will conduct any necessary site visits. The Corps
will provide a copy of the approved jurisdictional determination to NRCS and DEQ.
This determination will include information on any necessary permits, possible
verification of nationwide or regional permits or agricultural exemptions.

b) For non-USDA Program Participants - Determinations will be made by the Corps and
do not require coordination with NRCS, although copies of determinations will be
provided to DEQ.

c) The Corps will determine if the wetland is subject to regulation under Section 404
CWA. Ifnot, Corps will advise participant that authorization may be required from
DEQ.

2. Agricultural Land Determinations
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Method: Determinations will be made using the Virginia Mapping Conventions as part of
the determination process.

a) For USDA Program Participants — These determinations will be made by NRCS and do
not require coordination with the Corps.

b) For non-USDA Program Participants - These determinations will be made by the Corps
and do not require coordination with NRCS although copies will be provided to DEQ.

3. Other Waters of the U.S. Determinations ( rivers, streams, lakes, etc.)

a) Other waters of the U.S. are addressed in the Virginia Mapping Conventions and will
be mapped only if these potential other waters will be manipulated. NRCS has no
statutory authority to make “Other Waters of the U.S.” determinations.

b) The Corps will determine whether an area is considered to be Other Waters of the U.S.
and will advise property owners/operators of any permit requirements. A copy of that
determination will be provided to DEQ. NRCS will receive a copy for USDA program
participants.

c) Ditch maintenance within an existing farm field or pasture will not require an “Other
Waters” determination provided the work does not result in a change in scope and
effect (including change in cross-section width or depth).

d) Relocating of ditches within an existing farm field or pasture will require an “Other
Waters” determination.

4. Delineations (identification of on-site boundaries)

a) Will be made under limited circumstances at the discretion of NRCS wetland team
leaders or Corps staff for small areas (generally < 5 acres) when workload allows.

b) Otherwise, delineations will be conducted by consultants (a list of consultants can be
found at
http://www.nao.usace.army.mil/redesign/technical%20services/Regulatory%20branch/
Agents/agents.aspand confirmed by the lead agency (NRCS or Corps).

C. Information Exchange

1. Information Exchange for Wetland Determinations

Courtesy copies of all jurisdictional determinations made by the Corps will be provided to
DEQ. Courtesy copies of all jurisdictional determinations made by the Corps on portions of
agricultural (or farming) operations (both agricultural and non-agricultural lands) will be
provided to NRCS for USDA-program participants. These determinations will be made in
a prompt and timely manner. In order to reduce potential differences between FSA and
CWA, the Corps will make every reasonable effort to coordinate determinations and permit
issuance and verification in the non-agricultural areas of farming operations with NRCS.
The FSA does not have a minimum area in which wetland conversion for commodity crop
production is acceptable, so the results of all determinations of any size must be provided to
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NRCS.

In cases where an activity is proposed in wetlands or water determined by Corps not to be
subject to regulation under Section 404 CWA, NRCS will coordinate with DEQ.

Information Exchange For Spring Development Projects. NRCS will maintain counts of
spring development projects, along with the approximate area of wetland impact associated
with each project. These totals will also be reported to signatory agencies on a quarterly
basis by county. No further coordination with the Corps or DEQ will be required for these
projects.

NRCS will share wetland determinations and wetland determination worksheets on areas
that may be regulated by the CWA or SWCL.

Procedures for Reporting Potential Violations

1.

Federal employees are required to report suspected violations of federal law, including the
CWA and the FSA. Timely notification of suspected unauthorized activities would
facilitate timely investigation and resolution. In general, if an alleged activity is more than
5 years old, the Corps does not consider it a high priority for further investigation. This
limit does not apply to FSA or SWCL potential violations.

In order to investigate an unauthorized activity, the Corps, DEQ, or NRCS need to know
the site location, what activities were/are being conducted, and if the work is ongoing. In
addition, it is important to know whom is/was conducting the work, and when the work
began. The wetland worksheet should be used to notify the Corps or DEQ of suspected
CWA or SWCL violations. Corps or DEQ will notify NRCS wetland team leaders of
suspected FSA violations.

During investigation of alleged unauthorized activities on farms, the signatory agencies will
be afforded the opportunity to participate in site visits. Courtesy copies of all
correspondence on alleged violations will be sent to the signatory agencies. All proposed
resolutions of unauthorized activities will be coordinated with the signatory agencies to
ensure that corrective actions are consistent with both CWA and FSA.

DURATION OF DETERMINATIONS

Corps determinations remain valid for a period of five years, unless new information warrants revision of the
determination before the expiration date, or a Corps representative identifies specific geographic areas with
rapidly changing environmental conditions that merit re-verification on a more frequent basis.

An NRCS final certification shall remain valid and in effect as long as the area is devoted to an agricultural use or
until such time as the person affected by the certification requests review of the certification by the Secretary.

TRAINING

Cross-Manual Training for On-Site Wetland Calls

Inter-agency training on the Corps of Engineers’ 1987 Manual for Identifying and Delineating
Wetlands and on the wetland methodologies of the Food Security Act Manual (FSAM) is required
before determinations or delineations are conducted on-site. Agency staffs who have not had this
training are not authorized to identify or delineate wetlands on-site without the oversight of a trained
agency staff person.

B. Joint Training
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Interagency training shall be held periodically to familiarize staff with aspects of signatory agencies
programs that relate to wetlands and other waters of the U.S. and to improve technical abilities related
to those resources.

\% TECHNICAL ASSISTANCE

At the request of the Corps or DEQ, NRCS may provide technical assistance for the identification of
hydric soils. At the request of NRCS, the Corps may provide technical assistance in identification of
wetland criteria, including hydrophytic vegetation and determination of “Other Waters of the U.S.”.
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IV. CONCURRENCE ON VIRGINIA INTERAGENCY LOCAL OPERATING PROCEDURES
The following representatives of the MOA signatory agencies concur on the Virginia Interagency
Local Operating Procedures as outlined in this document.

M. DENISE DOETZER DATE
State Conservationist

United States Department of Agriculture

Natural Resources Conservation Service

KAREN L. MAYNE DATE
Supervisor

Virginia Field Office

Department of Interior

United States Fish and Wildlife Service

J. ROBERT HUME, III DATE
Chief, Regulatory Branch

Norfolk District

United States Army Corps of Engineers

CATHERINE M. HAROLD DATE
Manager, Office of Wetlands & Water Protection
Virginia Department of Environmental Quality
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APPENDIX A LIST OF AGENCIES/CONTACTS

U. S. Army Corps of Engineers (COE):

General contact - Steve Martin
U.S. Army Corps of Engineers
803 Front Street
Norfolk, Virginia 23510
Phone: (757) 201-7787; FAX (757) 201-7678
steven.m.martin@usace.army.mil

Or specific COE field offices which can be found on the Norfolk District COE web page at:
http://www.nao.usace.army.mil/redesign/technical%20services/Regulatory%20branch/varegions.ht
m

Natural Resources Conservation Service (NRCS):

Specific contacts (Wetland Team Leaders) - See attached map for counties covered:

Jeannine Freyman

Soil Resource Specialist

75 Hampton Boulevard

Christiansburg, Virginia 24073

Phone (540) 381-4221, Ext. 124; Fax (540) 381-4040
E-Mail -- jeannine.freyman@va.usda.gov

Louis Heidel

Soil Resource Specialist

1934 Deyerle Avenue, Suite A

Harrisonburg, Virginia 22801-3484

Phone (540) 434-1404, Ext. 123; Fax (540) 433-9998
E-Mail -- louis.heidel @va.usda.gov

Greg Hammer

Soil Resource Specialist

203 Wimbledon Lane

Smithfield, Virginia 23430

Phone (757) 357-7004, Ext. 126; Fax (757) 357-7798
E-Mail -- greg.hammer@yva.usda.gov

John Nicholson

Soil Resource Specialist

100-D Dominion Drive

Farmville, Virginia 23901

Phone (804) 392-4171, Ext. 119; Fax (804) 392-1774
E-Mail -- John.Nicholson @va.usda.gov


http://www.nao.usace.army.mil/redesign/technical services/Regulatory branch/varegions.htm
http://www.nao.usace.army.mil/redesign/technical services/Regulatory branch/varegions.htm
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For a map of territory responsibilities for each wetland team, refer to Conservation Compliance
section of the Virginia NRCS website at http://www.va.nrcs.usda.gov/programs

General contact - Julie Hawkins, Biologist
1606 Santa Rosa Road, Suite 209
Richmond, Virginia 23229-5014
Phone (804) 287-1669; Fax (804) 287-1736
E-Mail — julie.hawkins@yva.usda.gov

U.S. Fish and Wildlife Service (USFWS:

Bridgett Costanzo FSA Coordinator

Bridgett Costanzo@fws.gov

6669 Short Lane

Gloucester, Virginia 23061

Phone: (804) 693-6694, Ext. 125; Fax (804) 693-9032

Virginia Department of Environmental Quality (DEQ):

General contact - David L. Davis
DEQ Office of Wetlands & Water Protection
629 East Main Street, 9" Floor
Richmond, Virginia 23219
Phone: (804) 698-4105 FAX (804) 698-4347
Email: dldavis@deq.virginia.gov

OR

Specific Regional Office contact information can be found at the DEQ website:
http://www.deq.virginia.gov/regions/homepage.html



http://www.va.nrcs.usda.gov/programs
http://www.deq.virginia.gov/regions/homepage.html

APPENDIX B USDA WETLAND DETERMINATION WORKSHEET

USDA Wetland Determination Worksheet

Service Center Request Todays Date | |

Agency Field Office Name | | Phone Mumber - | County

Field Office Contact | | signed AD-1026 onfile [~
USDA Participant? [ Yes [ No Current Land Use - | Agricultural [~ Non-Agricultural
T&E Species Impact? [~ ves [~ No Land Use prior to 12/1985- [~ Agricultural [~ Non-Agricultural
- Site Information |
Landowners Name | ‘ Phone Numberl |

Address - l ‘ Farm # —| | Tract # - |

City| State  \\iirginia Zip I:I

I
Operator's Name |

] Operator's Phone Number | |

Additional
Information
(include current
land cover/use)

GIS Plan Name I Toolkit Information |

Customer Business ID | [ GIS Template Name (*.mxd) |

Farm Bill Field Determination for Wetlands -
Worksheet Canleol # Wetland Team Leader Date of feld visit | |
Georeference . .

Team Member(s): | UTM NADS3 Z‘m‘-‘l l Easting |000.000 | Nerthing (0,000,000
WETLAND: [ Yes [ MNo Cultural Resources Impact | Yes [ Ne

Wetland Label | | Acressq.Ft) | | Wetland Label | || Acres (sq. Ft) [ |
Wetland Label I:I Acres (sq. Ft.) | | Wetland Label Acres (sq. Fr.)
Potential Farm Bill/CWA Violation?: | Yes* | No

*If yes, email worksheet with location map (7.5' topo) to USACE field office
[ Possible Abandonment (CWA) -

[ Potential OW (Must be confirmed by USACE) OW feet |
COMMENTS

Is there any further coordination/consultation needed? [ Yes™ [ No *If yes, Agency name: | |

7.5' Topoquad Name Lat-long - North | West |

DRAFT -November 18, 2005
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APPENDIX C NRCS WETLAND MAPPING CONVENTIONS

Revised - December, 2005
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WETLAND MAPPING CONVENTIONS

AND

OFF-SITE PHASE WETLAND DETERMINATION PROCEDURES
FOR VIRGINIA

These conventions utilize National Food Security Act Manual (NFSAM) and U.S. Army Corps of
Engineers (Corps) 1987 Manual wetland delineation procedures to make determinations on land
owned or operated by a USDA program participant.

These mapping conventions do not identify other federally regulated waters of the United States,
such as lakes, rivers, ponds and streams. These areas do, however, fall under federal and/or state
regulatory authority. See Page 4 of the Mapping Conventions for an alternate procedure to make
determinations in these areas.

These conventions are intended for use only in the off-site phase of the determination process. A
field ("on-site") check will be made by the Wetland Team or the Corps before the wetland
determination is considered complete.

Tools to be used to conduct a off-site phase of the wetland determination: county hydric soils list
(FOTGQ), soil surveys, weather data for imagery dates, National Wetland Inventory (NWI), Farm
Services Agency (FSA) aerial slides, USDA color infrared (CIR) photos, USDA digital
orthophotography, other photos, personal knowledge, United States Geological Survey (USGS)
topographic maps, FSA crop history.

Notes:
Hydric Soils include:

a. whole unit hydric soils

b. soils that are ponded and flooded

c. hydric soils included in non-hydric map units. (Hydric soil may occur in any soil
map unit.)

Mapping Conventions for Agricultural Land:
NOTE: An on-site confirmation is required for all of the following determinations.

e Permanent pasture or hayland + hydric soils or wetland signature or NWI or USGS
topographic map wet symbol or soil survey wet symbol on moderately well drained soil =
FWP
Note: Removal of any woody vegetation (stumping) from FWPs may constitute a wetland
conversion

e Croplandl + hydric soil (due to ponding for long or very long duration {15 consecutive
days}) + wet signature (dark signature in a normal or dry year) + not abandoned = FW
(Whole map unit hydric soil)?

e Croplandl + wet signature (dark signature in a normal or dry year) + not abandoned = FW

! Cropland planted to an agricultural commodity in the period December 23, 1980 to December 23, 1985.
2 Refer to “Determining Presence of Farmed Wetland (FW) on Cropland” on page 9 for ponding or flooding criteria.
NOTE: These soils may not exhibit typical matrix low chroma colors.
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(hydric inclusion) *

Cropland]1 in Southeastern Virginia (including Chesapeake, Virginia Beach, Suffolk, Isle of
Wight and Southampton Counties) + histosols (or soils with histic epipedons) + wet
signature (ponds for 7 or more days or saturated for 14 or more days during growing season)
+ not abandoned = FW (Pocosin)

Cropland1 + hydric soil (due to long or very long duration flooding) + 15 consecutive days
flooding + wet signature + not abandoned = FW (whole map unit hydric soil) >
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Cropland1 + hydric soil (sandy soil or poorly drained) + not an FW+ not abandoned (CWA
purposes only) = PC (Coastal Plain only)’

Cropland] + hydric soil + not and FW = PC’

Cropland] + wet signature (due to saturation) = PC’

Any cropland, permanent pasture or hayland + no hydric soil +no wet signature + no NWI =
Non Wetland (NW)

Any Farmed Wetland (FW) converted to increase agricultural production after November
28, 1990 = CW + yr. (An on-site confirmation is required to ascertain a CW + yr.)

Pond on non-hydric soil or PC that was not abandoned prior to pond construction = AW
Pond on wetland = W

" If abandoned for five consecutive years and hydrology and woody vegetation potentially have returned, contact the

Corps.



Page 16

VIRGINIA PROCEDURE FOR MAKING FOOD SECURITY ACT
"OTHER WATERS'” DETERMINATIONS

This procedure is designed to provide a method to identify and label potential "Other Waters" (OW)
and notify clients of potential permit implications.

Procedure:
1. Where manipulation that potentially involves "Other Waters" is planned:

e Ifa manipulation that potentially involves "Other Waters" (OW) is planned (with or
without associated wetland impacts), use the "Wetland Determination Worksheet" to
notify the Corps.

e The Corps will make the OW determination, locate and identify the area on a map and
forward this information to the appropriate requesting NRCS field offices within 45
days®.

e NRCS will locate and label manipulated OW areas and notify the Farm Service Agency
on the NRCS-CPA-026E form as part of the Food Security Act wetland determination.

2. Where no manipulation that potentially involves "Other Waters" is planned:

e NRCS will label the non-wetland "Other Waters" areas as NI (not inventoried)

"'Waters of the US, Other Than Wetlands
? The Corps will be responsible to determine whether an area is considered to be "Other Waters"
and to advise property owners/operators of any permit requirements
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DEFINITIONS

1. Agricultural Commodity

Any crop planted and produced by annual tilling of the soil, including tilling by one-trip
planters. Examples include corn, soybeans, sorghum, barley, tomatoes, melons, etc.

2. Agricultural Land

Lands intensively used and managed for production of food or fiber. Examples are
cropland, hayland and pastures, including native pastures and rangeland, orchards,
vineyards, other lands used to produce or support the production of livestock and small
tree farms.

3. Agricultural Use

Check definitions for further discussion of urban. Land devoted to the use and
management of land for production of food, fiber, or horticultural crops.

4. Artificial Wetland (AW)

Formerly non-wetland under natural conditions, but now exhibits wetland characteristics
due to human activities: includes impoundments and dugout ponds built on either non-
wetland (NW) or prior converted cropland (PC).

5.Cropland

Refers to agricultural land planted to an agricultural commodity (annually planted crop) at
least once every five years or in a formal state or federal set-aside program. Also includes
pasture or hayland in commonly used rotation with an agricultural commodity.

Examples of agricultural commodities include corn, soybeans, sorghum, barley, tomatoes,
melons, etc.

6. Converted Wetland (CW and CW + year)

Wetland manipulated after December 23, 1985, to the extent that production of an
agricultural commodity is possible, even if such crop is not actually planted.
Manipulation includes removal of woody vegetation (cleared and stumped) and/or
modification of wetland hydrology by draining, filling, leveling, etc., or any activity that
results in impairing or reducing the flow, circulation, or reach of water.

CW is converted prior to November 28, 1990 and CW + year are converted on or after
November 28, 1990.

7.Farmed Wetland (FW)

FW meets the following:

-- Manipulated and used to produce an agricultural commodity at least once prior to
December 23, 1985 but had not been converted prior to that date.

-- Area still meets wetland hydrology criteria and either seasonally floods or ponds for
extended periods of time (at least 15 consecutive days during the growing season).

-- Area not abandoned.
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8.Farmed Wetland Pasture or Hayland (FWP)

FWP meets the following:

-- Manipulated and managed for pasture or hayland prior to December 23, 1985, but still
meets wetland hydrology criteria

-- Area not abandoned.

-- Permanent pasture or hayland.
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9. Growing Season’

The growing season is defined as that part of the year when soil temperatures at 19.7
inches below the soil surface are higher than biologic zero (5 degrees C).

In Virginia it can be approximated as the period of time between:

The average date of the last killing frost (289F) in the spring
AND

the average date of the first killing frost (28°F) in the fall.
10.  Non-Agricultural Land

Lands where natural vegetation has not been removed or has returned even though grazed,
mowed, or collected as forage or fodder. Includes forestland, wood lots, tree farms and
uncultivated meadows, and pastures.

11. Other Waters of the U.S.

Other waters of the U.S. refer to all waters other than wetlands. Work in "other waters of
the US" (including placement of fill, excavation, grading, and placing structures) may
require authorization under Section 404 of the Clean Water Act and/or Section 10 of the
Rivers and Harbors Act.

Waste treatment systems, including treatment ponds or lagoons are generally not waters of
the US and work in these systems may not require authorization from the Corps; however,
if abandoned these may become waters of the U.S.

The complete regulatory definition of waters of the US is listed in the Corps regulations at
33 CFR 328.3. The jurisdictional limits of waters of the US are defined at 33 CFR 328.4.

12. Prior Converted Cropland (PC)

Wetlands that before December 23, 1985, were drained, dredged, filled, leveled, or
otherwise manipulated including the removal of woody vegetation for the purpose of, or
to have the effect, of making the production of an agricultural commodity possible and an

agricultural commodity and an agricultural commodity has been produced at least once
before December 23, 1985.

13. Small Tree Farm
Where trees are treated as nursery stock, i.e., removal from the ground for landscaping or
Christmas trees nurseries.

14. USDA Program Participant

! Refer to National Food Security Act Manual, Fifth Edition, part 514.05c.
Note that the U.S. Fish and Wildlife Service do not utilize this definition for the purposes of wetland determination
under the National Wetlands Inventory (NWI).
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Any producer enrolled in or applying for a current USDA program
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Waters of the US

Include wetlands, lakes, streams (perennial and intermittent), ponds (created through
excavation or impoundment), rivers, territorial seas, all tidal waters (including tidal
drainage ditches), mudflats, sand flats, sloughs, prairie potholes, wet meadows, playa
lakes, pocosins, abandoned borrow pits, etc.

15. Wetlands that have been manipulated (WX)

A wetland that:
-- was manipulated after December 23, 1985

-- was not for the purpose of and did not make production of agricultural commodities
possible

-- is undergoing an action leading toward wetland conversion.

Examples
Clear cutting wooded wetland (without stump removal).
Drainage ditch through or adjoining a wooded wetland
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DETERMINING ABANDONMENT'

Cropland (Applies to FW)

Use 1985 or 1986 imagery; and current year slide or digital orthophotography plus photography
taken 5 years prior and FSA cropping history for same years.

NOTE: Bracket the most current 5-year period with photography.

Requires on-site evaluation to determine if wetland criteria have returned (abandonment). If criteria
have returned, area is W.

-- Area is W if land has been idle for preceding 5 years; otherwise remains FW.

NOTE: Set-aside, CRP, or other conservation use programs do not constitute
abandonment. Land in these programs is considered being actively cropped.

Pasture or Hayland (Applies to FWP)
Requires on-site evaluation

Suggested items to evaluate for abandonment:

(Presence of the following indicates active management, i.e., not abandoned)
-- Fence maintenance

-- Livestock movement (trails, etc.)

-- Use of water facilities and streams

-- Presence of livestock

-- Presence of young woody vegetation

-- Evidence of grazing/clipping

-- Presence of hay bales

" FW and FWP are not subject to abandonment for Farm Bill purposes only if the person provides hydrologic and
vegetative baseline conditions prior to allowing the site to revert to wetland (W)
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DETERMINING PRESENCE OF FARMED WETLAND (FW) ON CROPLAND

FW only applies where ponding or flooding occurs for 15 or more days in the growing season.

NOTE: Exceptions to these are former Pocosin wetlands in Southeastern Virginia. See page 2 of
Mapping Conventions.

Generally at least 5 years of photographic imagery in a 10-year period is needed to make FW
determinations. In some cases, 3 years of photographic imagery taken in normal rainfall conditions
may be adequate. If all three years either clearly show a wet signature OR clearly do not show a
wet signature for a given site, then the determination can be made without the use of additional

imagery.

If the imagery from 3 normal years is inconclusive, then additional imagery will be required for the
determination. For example, one of the 3 may show a signature, but the other 2 do not. In this
situation, imagery must include either 2 additional normal years OR equally weighted between dry
and wet years. Therefore, if > 3 years of imagery is needed to reach a conclusion, and no more
normal years are available, then imagery from one dry and one wet year will be needed to reach a
final FW determination.

If at least three years out of either three or five years of imagery as discussed above indicate one or
more of the following, then 15 consecutive days of ponding or flooding is assumed.

-- Drowned crop.

-- Lush growth (darker green, etc.) in a dry period.
-- Light green or yellow in a normal period.

-- Late planting date or avoidance.

-- Absence of crops.

-- Ponded water.

NOTE: Sites not meeting above criteria are labeled PC.
Determination Summary:

e Ifall 3 years of normal imagery are positive = Positive FW Determination

e Ifall 3 years of normal imagery are negative = Negative FW Determination

e If 3 years of normal imagery give mixed positive and negative results---> Use 5 years of
imagery

e For min. 5 years of imagery, use combinations of normal (N) and equal number of dry
(D) and wet (W) years. Examples: NNNWD, NNNNN, NNNNDW (Must have equal
no. W & D years).
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APPENDIX D AG EXEMPTIONS

COE regulations (33 CFR 323.4) explained
http://www.usace.army.mil/inet/functions/cw/cecwo/req/33cfr323.htm

DEQ regulations explained http://www.deq.virginia.gov/wetlands/wetlands.html



http://www.usace.army.mil/inet/functions/cw/cecwo/reg/33cfr323.htm
http://www.deq.virginia.gov/wetlands/wetlands.html
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APPENDIX E ENFORCEMENT ACTIVITIES
1. Corps/EPA/DEQ Enforcement (See 33 CFR 326)

Activities in wetlands and Other Waters of the United States that may require Corps or
DEQ authorization include placement of fill, excavation, mechanized land clearing,
stumping, grading, and placement of some structures. Enforcement involves the
investigation and resolution of potentially unauthorized activities by the Corps, EPA
and/or DEQ.

If the activity appears to be in violation of CWA, the Corps may order the participant to
halt all work in wetlands and Other Waters of the U.S. (a Cease and Desist Order).
Failure to comply with the cease and desist order can result in civil and/or criminal
penalties. The Corps may also refer the case to EPA for further administrative, civil, or
criminal actions.

Generally, the Corps, DEQ and EPA prefer to see the participant take voluntary measures
to correct a violation; however, either the Corps, DEQ or EPA can direct the participant
to take corrective actions. Occasionally, the participant will not cooperate with the
Corps, at that point, the Corps may refer the case to EPA or choose to take legal action
(civil or criminal). EPA can assess administrative penalties of up to $125,000 for
unauthorized activities.

In the event that a participant will not cooperate with DEQ to voluntarily correct a
violation, the participant may be subject to injunctive relief requiring compliance with
wetland law and regulations as well as civil penalties of up to $32,500 per day of each
violation of the same. In addition, Va. Code § 62.1-44.15 authorizes the State Water
Control Board to issue orders to any person to comply with the State Water Control Law
and regulations, including the imposition of a civil penalty for violations of up to
$100,000. Also, Va. Code § 10.1-1186 authorizes the Director of DEQ to issue special
orders to any person to comply with the State Water Control Law and regulations, and to
impose a civil penalty of not more than $10,000. Va. Code §§ 62.1-44.32 (b) and 62.1-
44 .32 (c) provide for other additional penalties.

2. NRCS Enforcement

The FSA prohibits those farmers that are currently receiving USDA program benefits
from making commodity crop production possible in wetlands. In a forested wetland, for
example, commodity crop production would be possible once the trees and stumps were
removed.

If a FSA swampbuster violation is found by NRCS, it will request a Form FSA-569 from
the USDA Farm Service Agency (FSA). NRCS will also determine if a violation of FSA
has occurred if reported on a Form FSA-569 by FSA. Processing this form may result in
suspension of the participant's USDA benefits. Benefits may be restored pending
restoration or mitigation of the impacted wetland area on a converted wetland plus year
(CW + year), or after cessation of cropping on a converted wetland (CW).
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Whistleblower complaints may be received either verbally or in writing, and may come
from any source. All complainants are to remain anonymous, unless the complainant
indicates otherwise. The name of the whistleblower shall not be maintained in the case
file but should be maintained in a separate “Report of Possible Noncompliance” register.
Whistleblower complaints referred to NRCS on form FSA-569 should be completed
within 30 days in a field office and/or within 45 days in an area or state office.
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CORPS-USFWS MOA - PARTNERS FOR WILDLIFE WETLAND

RESTORATION SITES EXEMPT FOR USE IN MITIGATION

Local Operating Procedures between the
Virginia Field Office, U.S. Fish and Wildlife Service
and the Norfolk District, Corps of Engineers

Regarding Limitations on the Use of Voluntary Habitat Restoration
Projects in Virginia for Mitigation Credits

Landowners can enter into an agreement with the U.S. Fish and Wildlife Service (Service)
under their Partners for Fish and Wildlife Program (PFW) to receive cost share and technical
support to voluntarily restore wetlands and streams. Partners for Fish and Wildlife, and other
voluntary restoration programs, were established by Congress to be a source of net gain in
aquatic resources. During the duration of the PFW landowner agreement, generally 10-25
years, the site cannot be used for mitigation credit. However, the terms of the PFW agreement
allow the landowner to terminate the agreement if he/she reimburses the Service for their cost
of the project.

According to the Federal Guidance for the Establishment, Use, and Operation of Mitigation
Banks published in the Federal Register on November 28, 1995 by the Corps of Engineers
(Corps), Environmental Protection Agency, the Natural Resources Conservation Service, U.S.
Fish and Wildlife Service, and the National Marine Fisheries Service, wetlands restored
Through the PFW program or similar programs cannot used to generate credits from a
mitigation bank (See Paragraph II. Policy, Considerations, B. Planning Considerations, 2.
Site Selection). No such guidance document exists for stream mitigation issues.

The Corps and the Service are concerned that landowners may use the PFW program to have
wetlands/streams restored, terminate the PFW agreement, and then use these acres toward
mitigation for impacts authorized through the regulatory program. Such a practice would
negate the benefits of the PFW program, and use Federal tax dollars to supplement restoration
of wetlands/streams for use as mitigation for private development projects. It is the joint
position of the Corps and the Service that PFW restored habitats not be allowed to be used as
restoration credit as part of a site-specific mitigation plan or mitigation bank. Such wetlands/
streams may be considered as preservation credit, as mutually agreed upon by the Corps of
Engineers and the Service. In all cases, the use of PFW restored wetlands as preservation would
require that the preservation credit not be used to reduce the compensatory wetland restoration
to less than a one to one ratio.

Lo [Py —

Karen L. Mayne T ert Hume, 11T

Project Leader Chief, Regulatory Branch

Virginia Field Office Norfolk District

U.S. Fish and Wildlife Service - : Corps of Engineers
2) )4 /2005 &Pl o

Date Date

0. 6. ARIAY CORPS OF ENGINEERS

=

FEB 16 2005

@@)PBY -
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APPENDIX G COE JOINT PUBLIC NOTICE - RESTORATION AGREEMENT
SITES NOT
SUITABLE FOR MITIGATION

Joint Public Notice

7 U.S. Army Corps of Engineers, Norfolk District
ﬁ Virginia Department of Environmental Quality

June 21, 2005

Existing Federal Programs to Restore Wetlands and How Such Areas Will
Be Considered in the Review of Permit Applications

Landowners can enter into an agreement with the Natural Resources Conservation Service
(NRCS) under the Conservation Reserve Program or the U.S. Fish and Wildlife Service (FWS)
to receive cost share and technical support to voluntarily restore wetlands and streams. Such
programs were established by Congress to be a source of net gain in aquatic resources. During
the duration of the program landowner agreement (generally 5-33 years for NRCS programs
and 10-25 years for FWS programs), the site cannot be used for mitigation credit. However,
the terms of the program agreement allow the landowner to terminate the agreement if he/she
reimburses the respective Service for their cost of the project.

According to the Federal Guidance for the Establishment, Use, and Operation of Mitigation
Banks published in the Federal Register on November 28, 1995 by the Corps of Engineers
(Corps), Environmental Protection Agency, the Natural Resources Conservation Service, U.S.
Fish and Wildlife Service, and the National Marine Fisheries Service, wetlands restored
through the Conservation Reserve Program or similar programs cannot be used to generate
credits from a mitigation bank (See Paragraph II. Policy, Considerations, B. Planning
Considerations, 2. Site Selection).

In accordance with the Federal Mitigation Banking Guidance, Federally-funded wetland

mitigation projects such as described above cannot be used to generate credits within a mitigation
bank. In addition, we will not allow such restored habitats to be used as restoration credit as part
of a site-specific mitigation plan. However, we may consider such wetlands for preservation credit.
In all cases, the use of such restored wetlands as preservation credit will be at a minimum of a 10:1
ratio and cannot be used to reduce the restoration or creation component of the compensatory

mitigation to less than a 1:1 ratio. w

J. Robert Hume, IIT Catherine M. Harold, PWS
Chief, Regulatory Branch Manager, Office of Wetlands and Water Protection
Norfolk District, Corps of Engineers Virginia Department of Environmental Quality




COMMONWEALTH OF VIRGINIA
DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER DIVISION

ELLEN GILINSKY, Ph.D.
DIRECTOR
P.O. Box 1105 Richmond, VA 23218

Subject: Guidance Memorandum No. 10-2002
Virginia Water Protection Permit Program Noncompliance Determination and
Enforcement Referral Guidance
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Summary:

This guidance document provides direction for evaluating noncompliance with Virginia Water
Protection Permit (VWPP) Program regulations and provides a point system for determining the
appropriate compliance response, including when to refer cases to the Division of Enforcement.
The point system allows VWPP Program staff (Staff) to consistently assess and respond to
alleged noncompliance. This guidance replaces the VWPP portion of the DEQ Guidance
Memorandum No. 02-2010 — Water Compliance Auditing Manual (dated May 23, 2002,
amended March 25, 2008) and the 1999 Enforcement Manual, which refers to DEQ Guidance
Memorandum No. 02-2010 for the VWPP Program.

Electronic Copy:

An electronic copy of this guidance in PDF format is available for Staff internally on DEQNET,
and for the public on the Department of Environmental Quality’s (DEQ) website at:
http://www.deq.virginia.gov.

Contact information:
Please contact David Davis, Office of Wetlands and Water Protection, (804) 698-4105 or
dldavis@deq.virginia.gov if there are any questions about this guidance.

Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating
procedures for the agency. However, it does not mandate any particular method nor does it
prohibit any particular method. If alternative proposals are made, such proposals should
be reviewed and accepted or denied based on their technical adequacy and compliance with
appropriate laws and regulations.
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I. PURPOSE

This guidance establishes procedures for addressing alleged permit noncompliance and
unpermitted activities for the Virginia Water Protection Permit (VWPP) Program. It establishes
methods and tools for quantifying noncompliance and unpermitted activities in order to
determine the appropriate compliance response and for referring cases to the Division of
Enforcement. The guidance revises the Point Assessment Criteria and makes it the required
procedure for assessing noncompliance in the VWPP Program.

II. BACKGROUND AND AUTHORITY

The Water Compliance Auditing Manual 02-2010 (dated May 23, 2002, amended March 25,
2008) includes procedures for addressing alleged noncompliance for DEQ Water Division
programs, including the VWPP Program. The manual provides the Water Division with
procedures to promote Regional Office consistency when processing compliance information.
Since statutory changes in 2000 expanded the VWPP Program, the guidelines presented in
Guidance Memorandum No. 02-2010 — Water Compliance Auditing Manual (dated May 23,
2002, amended March 25, 2008), do not reflect current program needs. This guidance replaces
Guidance Memorandum No. 02-2010 — Water Compliance Auditing Manual procedures for the
VWPP Program. In addition, Staff should refer to this guidance when other DEQ documents,
such as enforcement guidance or manuals, reference Guidance Memorandum No. 02-2010 —
Water Compliance Auditing Manual, when addressing VWPP Program compliance.

The DEQ’s authority to conduct compliance investigations and inspections is provided for in the
State Water Control Law (Va. Code 62.1-44.2 thru 62.1-44.34:28), VWPP Program Regulation
(9 VAC 25-210-10 et seq.), and permit conditions.

e Code of Virginia (§ 62.1-44.15(6)) states: “To make investigations and inspections, to ensure
compliance with any certificates, standards, policies, rules, regulations, rulings and special
orders which it may adopt, issue or establish and to furnish advice, recommendations, or
instructions for the purpose of obtaining such compliance.”

e Code of Virginia (§ 62.1-44.20) states: “Any duly authorized agent of the Board may, at
reasonable times and under reasonable circumstances, enter any establishment or upon any
property, public or private, for the purpose of obtaining information or conducting surveys or
investigations necessary in the enforcement of the provisions of this chapter.”

e OVAC 25-210-90.D Inspection and Entry of the VWPP Program Regulation states: “Upon
presentation of credentials, the permittee shall allow the board or any duly authorized agent
of the board, at reasonable times and under reasonable circumstances, to conduct the actions
listed in this section. For the purpose of this section, the time for inspection shall be deemed
reasonable during regular business hours. Nothing contained herein shall make an inspection
time unreasonable during an emergency.

1. Enter upon any permittee's property, public or private, and have access to, inspect and
copy any records that must be kept as part of the VWP permit conditions;


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC62010000003000010000000
http://leg1.state.va.us/000/reg/TOC09025.HTM
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+62.1-44.15
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+62.1-44.20
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-90
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2. Inspect any facilities, operations or practices (including monitoring and control
equipment) regulated or required under the VWP permit; and

3. Sample or monitor any substance, parameter or activity for the purpose of ensuring
compliance with the conditions of the VWP permit or as otherwise authorized by law.”

e The Code of Virginia (§ 10.1-1186) authorizing enforcement activities, states:
“Notwithstanding any other provision of law and to the extent consistent with federal
requirements, following a proceeding as provided in § 2.2-4019, issue special orders to any
person to comply with: (i) the provisions of any law administered by the Boards, the Director
or the Department, (ii) any condition of a permit or a certification, (iii) any regulations of the
Boards, or (iv) any case decision, as defined in § 2.2-4001, of the Boards or Director.”

e The VWPP Program Regulation (9 VAC 25-210-240) identifies DEQ enforcement staff as
the lead for unpermitted surface water impacts: “The board may enforce the provisions of
this chapter utilizing all applicable procedures under the law and § 10.1-1186 of the Code of
Virginia.”

ITI. DEFINITIONS

The definitions in 9 VAC 25-210-10 of the VWPP Program Regulation and VA Code § 2.2-4001
apply to this guidance. The following definitions are especially pertinent to this guidance:

Administrative Requirements: Requirements within permit conditions that involve providing
notifications, reports, submittals, or other documents to DEQ, primarily for self-reporting
compliance activities.

Alleged Noncompliance: Suspected failure to abide by requirements of permit conditions,
regulations, or laws.

Enforcement Action: Means any action taken by the Division of Enforcement, including but
not limited to a Consent Special Order, a Special Order issued after a formal or informal hearing,
a Letter of Agreement, or a referral to the Office of the Attorney General. The term Enforcement
Action does not include dereferral of a case.

Onsite Requirements: Permit conditions that involve requirements related to onsite
construction or other activities in and around State waters. Onsite requirements are permit
conditions not related to administrative requirements or other notifications, reports, or other
documents required by DEQ. For example, these requirements would include culverts installed
to maintain low flow conditions, stabilization of exposed slopes and streambanks immediately
upon completion of work in each permitted impact area, flagging or demarcation of nonimpacted
surface waters within 50 feet of permitted activities, adherence to time-of-year restrictions, etc.

Major Exceedance: Permitted project where unauthorized activity typically exceeds the minor
modification/notice of planned change thresholds (For specific thresholds, see 9 VAC 25-210-
180, 9 VAC 25-660-80, 9 VAC 25-670-80, 9 VAC 25-680-80, VAC 25-690-80). For surface



http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+10.1-1186
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4019
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4001
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-240
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+10.1-1186
http://www.deq.virginia.gov/export/sites/default/wetlands/pdf/9VAC25-210-Final.pdf
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4001
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-180
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-180
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-660-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-670-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-680-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-690-80
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water withdrawals only (e.g. does not include fill and/or excavation in surface waters), a major
exceedance is typically considered a major surface water withdrawal, which is an unauthorized
withdrawal of 90 million gallons per month or greater that does not otherwise qualify for a
permit exclusion (see 9 VAC 25-210-10 and 9 VAC 25-210-60.B). Major exceedance can be
more or less than the thresholds, depending on additional factors, such as harm to human health
or the environment, the effects on the regulatory program, the size of the exceedance relative to
the amount of permitted impacts, or the willingness of the permittee to provide compensation or
perform restoration.

Major Unpermitted Impacts: Applies to projects where no permit was obtained in advance of
unpermitted impacts requiring compensatory mitigation, (e.g. typically unpermitted impacts
exceeding 0.10 acre of wetland or open water, or 300 linear feet of streambed impact). For
surface water withdrawals, a major unpermitted impact applies to a withdrawal that is greater
than or equal to 90 million gallons per month. Major unpermitted impacts could be more or less
than the thresholds indicated depending on additional factors, such as harm to human health or
the environment and the effects on the regulatory program.

Minor Exceedance: Permitted project where unauthorized activity is typically less than or
equal to minor modification/notice of planned change thresholds (For specific thresholds, see 9
VAC 25-210-180, 9 VAC 25-660-80, 9 VAC 25-670-80, 9 VAC 25-680-80, VAC 25-690-80).
For surface water withdrawals only (e.g. does not include fill and/or excavation in surface
waters), a minor exceedance is typically considered a minor surface water withdrawal, which is
an unauthorized withdrawal of less than 90 million gallons per month that does not otherwise
qualify for a permit exclusion (see 9 VAC 25-210-10 and 9 VAC 25-210-60.B). Minor
exceedance can be more or less than the thresholds, depending on additional factors, such as
harm to human health or the environment, the effects on the regulatory program, the size of the
exceedance relative to the amount of permitted impacts, or the willingness of the permittee to
provide compensation or perform restoration.

Minor Unpermitted Impacts: Applies to projects where no permit was obtained in advance of
unpermitted impacts that do not require compensatory mitigation, when permitted, (e.g.
typically unpermitted impacts less than 0.10 acre of wetland or open water, or 300 linear feet of
streambed impact and no special resources, such as threatened and endangered species, exist
within the project area). For surface water withdrawals, a minor unpermitted impact applies to a
withdrawal that is less than 90 million gallons per month. Minor unpermitted impacts could be
more or less than the thresholds indicated depending on additional factors, such as harm to
human health or the environment and the effects on the regulatory program.

Points: Values assigned to alleged violations based on potential for harm to the environment
and/or to the regulatory program. The VWPP Program determines the appropriate method to
address alleged noncompliance based on the number of points accumulated.

Unpermitted Activity: Activities occurring without a required permit, such as filling,
excavating, dredging, mechanized land clearing, ditching, or activities otherwise affecting the
physical, chemical, or biological properties of wetlands, streams, or other State waters.


http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-10
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-60
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-180
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-180
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-660-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-670-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-680-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-690-80
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-10
http://leg1.state.va.us/cgi-bin/legp504.exe?000+reg+9VAC25-210-60
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IV. REVIEWING COMPLIANCE

The primary goal of the VWPP compliance program is timely, appropriate, and consistent
application of the VWPP Program Regulation (9 VAC 25-210-10 et seq). Staff must work with
the regulated community to achieve and maintain compliance with state laws and regulations.
Priorities include violation prevention, timely resolution of serious violations, and early
identification, correction, and resolution of minor violations. While compliance is the primary
goal, Staff must refer activities for enforcement review as appropriate based on severity, history,
or other relevant factors. In accordance with Division of Enforcement Guidance Memorandum
No. 1-2005 (Revision 1) — Notices of Alleged Violation (NOAVs): Formats and Processes for
Warning Letters and Notices of Violation (dated September 25, 2008), Staff addresses
noncompliance using informal corrective action, a warning letter (WL), or a notice of violation
(NOV). The following guidance addresses methods and procedures to determine the most
appropriate approach based on the level of noncompliance.

Comprehensive Compliance Review

Staff should assess compliance continually over the term of a permitted project through frequent
follow-up, site inspection, and document review. Using this approach, Staff can discern
noncompliance relatively early and responsible parties can bring projects back into compliance
before the potential for environmental harm increases. Staff may also review some permits less
frequently or in a one-time comprehensive compliance review of the permit file and permitted
activity. Permits reviewed less frequently are those that pose the least risk of noncompliance and
environmental harm. A comprehensive compliance review includes the following: 1)
conducting site inspections and documenting any onsite alleged noncompliance; 2) confirming
receipt of all required submittals and approving their content; and 3) reviewing project
compliance history.

V. ASSESSING POINTS FOR PERMIT NONCOMPLIANCE AND UNPERMITTED
ACTIVITIES

Alleged permit noncompliance or unpermitted activities are evaluated using the Point
Assessment Criteria (Appendix A), and associated guidance. The Point Assessment Criteria
provides a mechanism for determining the level of response to noncompliance: informal
corrective action, WL, or a referral to the Division of Enforcement using a NOV. The Point
Assessment Criteria is structured such that more serious instances of noncompliance receive
more points. The Points assessed are dependant upon factors such as the severity of
environmental harm, the effect on the VWPP Program, and the compliance history.

Staff must use the following procedure when assessing alleged permit noncompliance and
unpermitted activities:

1. Staff first identifies alleged permit noncompliance or unpermitted activity through site
inspections, file review, and/or other appropriate means. Staff must document alleged permit
noncompliance or unpermitted activity using field notes, photographs, inspection forms, file
review notes, inspection reports, and/or other methods to provide supporting information for
future compliance or enforcement actions. This information constitutes part of the case file


http://leg1.state.va.us/000/reg/TOC09025.HTM
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and is used to support any resulting compliance or enforcement actions.

2. Staff then uses the Point Assessment Criteria to characterize all noncompliance identified
during a comprehensive compliance review and/or inspection and to group violations into
standardized categories (infractions). Once categorized, each individual violation of
enforceable documents, State laws, regulations, and permit conditions receives Points or
fractions of Points, separately. Staff can also assign additional Points for aggravating factors,
in consultation with the Division of Enforcement, if the situation merits (see Table 4 of
Appendix A for aggravating factors).

3. Staff compiles a comprehensive list of all infractions and resulting Points in order to provide
a useful reference for future enforcement cases. Points accrue over the entire permit term.
When available, Staff uses the Comprehensive Environmental Data System (CEDS) to track
alleged noncompliance and Points.

4. After compiling a comprehensive list of Points, Staff calculates:
1) Total onsite Points;
i1) Total administrative Points less than or equal to 12 months old (see Part VI.B); and
ii1) Total aggravating factor Points.

Appendix B provides a worksheet to clarify the calculation method. For the purpose of the
Point Assessment Criteria, the age of an administrative noncompliance Point is determined
using the date the noncompliance occurred, not the date which Staff discovered the
noncompliance.

5. Staff uses the sum of all Points calculated to determine the appropriate compliance response.
e Projects accumulating 1.0 Point or less are addressed through informal corrective
action;
e Projects accumulating 1.1 Point or greater, but no more than 3.9 Points, receive a
WL;
e Projects accumulating 4.0 Points or more receive a NOV and are referred to the
Division of Enforcement.

After utilizing Steps 1 through 5 above to calculate the total Points and to determine the
appropriate compliance response, Staff review the result of the Point Assessment Criteria with
their managers. Situations may arise when a case exceeds the 4.0 Point threshold, but the facts
of the case do not merit immediate referral to the Division of Enforcement. However, Staff
should always refer unpermitted activities that exceed the 4.0 Point threshold to the Division of
Enforcement. Staff can refrain from referring cases to the Division of Enforcement under the
following conditions:

e The responsible party has a permit (the activity is not unpermitted);
e No environmental harm resulted from the noncompliance (i.e. no impacts or fill to State
waters);
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e The responsible party is cooperative and can easily correct the noncompliance. For instance,
a delinquent monitoring report is promptly submitted which has the effect of reducing the
Point Assessment Criteria calculation below the 4.0 Point threshold;

e The responsible party has corrected previous infractions to the VWPP Program’s satisfaction
and removing the associated Points reduces the Point Assessment Criteria calculation below
the 4.0 Point threshold. Generally, noncompliance corrected more than 6 months ago are not
included in Point Assessment Criteria calculations. However, permittees showing a pattern
of frequent noncompliance, even when they have corrected previous violations, should still
be considered for referral to the Division of Enforcement.

If Staff does not refer a case to the Division of Enforcement in situations where projects
accumulate 4.0 or more Points, Staff must document the reasons for overriding the Point
Assessment Criteria mechanism. Staff should also refer to the Division of Enforcement
Guidance Memorandum No. 1-2005 (Revision 1) when deciding how to address noncompliance.

Staff should only issue additional NOVs for specific violations if the responsible party has failed
to respond adequately to earlier NOVs. Staff should only send multiple NOVs after consulting
with the Division of Enforcement.

After the responsible party signs an enforcement action, the Points associated with that action are
not combined with any new infractions. Once a regulated party has signed an enforcement
action, Staff should no longer issue new NOVs for violations addressed by that enforcement
action.

Multiple Occurrences

A single compliance inspection or review may identify multiple incidents of the same type of
infraction. These multiple incidents would generally not receive Points separately. For example,
if Staff finds multiple locations of unpermitted fill during one inspection at a site, Staff sums the
impacts to assign Points. Inspection reports should still indicate if more than one location is
impacted and over how many days the discharge has occurred. This information is important for
determining the severity of the infraction and for enforcement purposes.

Where multiple Point values are shown in the Point Assessment Criteria table (e.g., 0.5, 1.0, 2.0),
the first value (0.5) is assigned to the first occurrence. Where alleged noncompliance is ongoing
and the responsible party is not addressing the concerns, then the activity receives the next Point
amount. Staff assigns the second and subsequent Point values for infractions where the
responsible parties have not responded to correct the problem in the allotted timeframe. For
infractions that involve ongoing impacts such as dredging, filling, or excavation, each day is
considered a separate incident if the alleged violation continues to occur after Staff has notified
the responsible party. Other infractions that do not pose an imminent threat to surface water
resources or are not expanding may be allowed additional time to correct noted problems. For
example, if the permittee has 30 days to comply with the permit conditions and is delinquent, the
infraction would be elevated to the next Point level.

VI. ASSESSING NONCOMPLIANCE AND DETERMINING APPROPRIATE
COMPLIANCE ACTIONS
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A. Exceeding Permitted Impacts or Unpermitted Impacts

Using the Point Assessment Criteria, unpermitted activities are assessed Points for failure to
obtain coverage under a VWPP Program general or individual permit. Similarly, Staff also
assesses Points for impacts to State waters beyond permit limitations (i.e. permit exceedances).
Unpermitted impacts or permit exceedances are categorized according to the size of the impact
(see Appendix A, Table 1). Major unpermitted impacts are assigned 4.0 Points and receive a
NOV, automatically referring the case to the Division of Enforcement. Major exceedances are
assigned between 1.0 and 4.0 Points, dependant upon the individual circumstances of the case.
This provides Staff some flexibility in assigning Points on a case-by-case basis. Minor
unpermitted impacts are assigned 2.0 Points and receive a WL. Minor exceedances are assigned
between 1.0 and 2.0 Points, dependant upon the individual circumstances of the case. Again, this
provides Staff some flexibility in assigning Points on a case-by-case basis. Points are assigned
for the cumulative amount of unauthorized impacts, not the number of occurrences on a site
associated with a specific activity. For example, if Staff discovers that a permittee has taken 50
linear feet of total impacts at two locations on the project site while constructing roadways, the
project receives 1.0 to 2.0 Points total for a minor exceedance. The permittee would not receive
2.0 to 4.0 Points (i.e. not 1.0 to 2.0 Points for each exceedance).

Aggravating Factors

Classification of an unpermitted impact or permit exceedance as major or minor is based on the
size of the impact (see Appendix A). However, Staff can also assign additional Points based on
other factors associated with unpermitted impacts or permit exceedance. Factors include, but are
not limited to the following:

e The acreage or linear feet of fill material (where it exceeds permit reporting or modification
thresholds);

Presence of threatened, endangered, or rare species and habitats;

Compliance history;

Impacting wetlands avoided through permit negotiations;

Wetland or stream type and/or quality;

Landscape or regional considerations (amount of impact in comparison to size of watershed);
Whether the landowner was notified that a permit was required;

Substantial economic benefit;

If the construction plans indicate additional impacts are still required to complete the project.

In cases where unpermitted impacts or exceedances have occurred, and the responsible party has
self-reported, is cooperative, and/or consents to restore the impact after notification, Staff can, on
a case-by-case basis, work within the VWPP Program to determine the appropriate compliance
response. For example, general permit conditions allow for additional temporary impacts
without a notice of planned change, provided that DEQ is notified in writing, the additional
temporary impacts are restored to preexisting conditions, and impacts do not exceed the general
permit threshold for use (i.e. impacts qualify as a minor exceedance). In cases such as these,
informal corrective action would be the appropriate response, as long as the general permit
conditions are adhered to in regards to reporting and restoring the temporary impacts. Staff
should work closely with the responsible party to restore the area to preexisting conditions.
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However, if corrective actions requested by the VWPP Program do not occur within an agreed-
upon timeline or are unsatisfactory, Staff should consider issuing a WL or referring the case to
the Division of Enforcement with a NOV. In accordance with the Division of Enforcement
Guidance Memorandum No. 1-2005 Notices of Alleged Violation (NOAVs) (Revision 1),
informal correction is appropriate for deficiencies or violations that can be corrected within 30
days and WLs are appropriate for deficiencies or violations that can be corrected within 90 days.
If restoration or correction will take longer, then a referral to the Division of Enforcement may
be necessary. Regardless of the compliance response type, any required restoration must adhere
to established techniques for restoring streams or wetlands in accordance with an approved
Corrective Action Plan that includes a monitoring component to assure success. Please note that
since monitoring is typically initiated after restoration actions have been completed, the length of
the monitoring period should not be included when calculating the amount of time necessary to
complete restoration actions. Therefore, although monitoring periods are typically longer than
90 days in duration, this does not mean that a NOV is automatically warranted.

Occasionally, the Division of Enforcement will de-refer cases sent to them when the merits of
the case do not justify continued involvement. Enforcement staff should develop and place a
case closure memorandum in the VWPP Program and Division of Enforcement files, providing a
reasoned analysis for the de-referral. Depending on the nature of the incident, Staff may
continue working with the responsible party to correct environmental damages without Division
of Enforcement involvement. If Staff cannot obtain a satisfactory resolution, then Staff should
consult with the Division of Enforcement before issuing a new NOV for cases that have been
previously de-referred. For some cases, Staff should not continue to pursue compliance once the
case is closed. If the VWPP Program is considering permitting the activity, then Staff must
follow program guidance regarding resolving unpermitted impacts to surface waters in
accordance with DEQ Division of Enforcement and Water Division Joint Guidance
Memorandum No. 09-2009 Resolving Unpermitted Impacts to Surface Waters with Enforcement
Actions (dated July 28, 2009).

B. Administrative Noncompliance

Timely discovery of administrative noncompliance, such as delinquent reports or notifications, is
necessary to refer these infractions to the Division of Enforcement. The total Points calculated in
a comprehensive compliance review includes only administrative noncompliance that occurred
within the previous 12 months (i.e. the date of noncompliance is no more than 12 months prior to
the date noncompliance was discovered). For the purpose of the Point Assessment Criteria
calculations, the age of an administrative noncompliance Point is determined using the date of
the noncompliance, not the date which Staff discovered the noncompliance. Although not part of
the Point Assessment Criteria calculation, Staff must still note any delinquent requirements
discovered during the comprehensive compliance review that are greater than 12 months old.
These older infractions may support a future enforcement case.

Resolving administrative noncompliance depends on the benefit of receiving the required
documents. If receiving late reports or notifications does not provide any benefit, the permittee
should be notified regarding the noncompliance and informed that, although the delinquent
document is no longer required, enforcement action may be taken.
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Staff should not request delinquent documents if:

e The document is past due and receiving the information would not provide any valuable
compliance information;

e The permittee has no intention of submitting the document and the case will be referred to
the Division of Enforcement; and/or

e The project is complete and the responsible party cannot create the documents or the
documents would not provide useful information.

Staff should still require some late submittals to show compliance with permit conditions, such
as preservation plats, proof of recordation of protective instruments, proof of credit purchase, or
compensation monitoring reports.

If the permittee did not submit compensation monitoring reports or water withdrawal reports as
required, then the monitoring period must start over, which may necessitate a permit extension.
For example, if a permittee did not provide annual reports for five years as required, then they
would be required to conduct five years of monitoring and reporting as required by the permit.
However, in the case of compensation monitoring reports, if the responsible party can
demonstrate that the compensation site has met or exceeded the required success criteria,
continued monitoring may not be necessary.

C. Expired Permits

Staff should evaluate permit compliance prior to expiration in order to provide more options for
addressing alleged violations. Staff should evaluate expired permits for compliance with specific
permit conditions and assign Points in the same manner as for an active permit. Administrative
violations within 12 months of permit expiration remain referable violations. For expired
permits, Staff should consider issuance of a NOV only in consultation with the Division of
Enforcement.

For expired permits, Staff must confirm, at a minimum, that:

e Permitted impacts were taken in accordance with the original permit;

e If additional impacts were taken, Points are assessed in accordance with the “Exceeding
Permitted Impacts” infraction (Point Assessment Criteria — Table 1); and

e Compensation was completed in accordance with State Water Control Law and original
permit conditions regarding the location and mitigation ratios.

If these conditions are not met, a NOV may be warranted.

VII. DOCUMENTING AND TRACKING NONCOMPLIANCE

At a minimum, documentation of alleged noncompliance found during a site inspection (onsite
violations) must include:



VWPP Program Compliance Guidance
Page 11 of 19

Field notes and/or inspection forms;

Delineation data sheets (as necessary for unpermitted impacts);

Photographs with supporting descriptive information;

Inspection report summarizing the findings;

Maps or drawings showing the location and extent of alleged noncompliance;
Points Assessment Criteria calculation worksheets; and

Any required CEDS data entry.

Tracking Administrative Requirements

Staff should have a mechanism in place for periodic compliance audits. For example, Staff can
generate monthly or quarterly audit reports of scheduled and delinquent compliance events
(monitoring reports, notifications, etc.) to identify those responsible parties that are not in
compliance with administrative permit conditions. Database audits, carried out through CEDS,
Discoverer, or Access queries, can identify delinquent submittals and track noncompliance.
Regional Staff should prioritize Staff time and operate within workload constraints to conduct
inspections of construction and compensations sites. Staff can use delinquency reports in
conjunction with onsite inspections and comprehensive compliance review information to assess
overall noncompliance.
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Infraction Points
1™ 2 Additional Notes
Occurrence | Occurrence | Occurrence
Unpermitted For unpermitted activity, assess Points for this infraction
Failure to obtain coverage under a VWPP General only. Do not use any of the other onsite infractions listed.
or Individual Permit prior to commencing activity:
Impact areas in multiple locations over a given time period
Major Unpermitted Impacts 4 4 4 are summed to determine if the impact is considered major
or minor. Individual impacts are generally not assigned
Minor Unpermitted Impacts 2 2 2 Points separately. Inspection reports should still indicate if

more than one State water is impacted and over how many
days the discharge has occurred.

Major Unpermitted Impact: Generally, impacts that
exceed 0.10 acre of wetland or open water, or 300 linear
feet of streambed, and water withdrawals greater than or
equal to 90 million gallons per month are considered
major and should require a NOV. However, these
acreage and linear feet impact thresholds serve only as a
guide for assessing alleged noncompliance. The facts of
the case must be considered carefully regardless of the
size of impacts. Smaller impacts to more significant
aquatic resource functions may also be considered major.

Minor Unpermitted Impacts: Generally, impacts to less
than 0.10 acre of wetland or open water, or 300 linear feet
of streambed, and water withdrawals less than 90 million
gallons per month can be considered minor based on the
particular facts of the case.




Table 1. Non-Administrative (Onsite) Violations

Infraction Points
1% 2m Additional Notes
Occurrence | Occurrence | Occurrence

Exceeding Permitted Impacts Minor Exceedance: below minor modification/notice of

planned change thresholds
Major Exceedance 1-4 1-4 4

Major Exceedance: above minor modification/notice of
Minor Exceedance 1-2 1-2 4 planned change thresholds

Impact areas in multiple locations over a given time period
are summed to determine if the impact is considered major
or minor; individual impacts are not assigned Points
separately

Impact thresholds serve only as a guide for assessing
alleged noncompliance; the facts of the case must be
considered carefully regardless of the size of impacts;
smaller impacts to more significant aquatic resource
functions may also be considered major, whereas larger
impacts in context with a larger permitted impacts may be
considered minor




Table 1. Non-Administrative (Onsite) Violations

Infraction Points
1% 2 Additional Notes
Occurrence | Occurrence | Occurrence
Compensatory Mitigation If compensation work was not performed in accordance
Failure to conduct compensatory mitigation in with the approved plan or was not completed, the Points
accordance with approved mitigation plan as allocated for this infraction should be assigned after
follows: considering the degree of variance from the approved
compensation plan, extent of fulfillment of “no net loss”
Onsite or off-site creation, restoration, or 4 4 4 requirements, and the level of cooperation demonstrated
enhancement not initiated by the permittee in regards to corrective action; for
example, a compensation site at the end of its monitoring
Failure to purchase bank credits, contribute to in- 4 4 4 period is found to be a PEM wetland instead of a PFO
lieu fee fund, record preservation deed restrictions, wetland, as designed, and the permittee refuses to
etc. complete the required corrective action — this infraction
should be assigned a higher Point value (4.0 Points) than
Late purchase of bank credits, contribution to in- 2 2 2 an infraction in which the required number of groundwater
lieu fee fund, recordation of preservation deed monitoring wells have not been installed at a compensation
restrictions, etc. site (1.0 to 2.0 Points)
Compensation work not performed in accordance 1-4 1-4 1-4
with approved plan or not completed
Construction Special Conditions If the activity results in a measurable impact, then the
Failure to comply with required construction special activity should also be accounted for in the first section of
conditions (such as stormwater management, E&S this table
controls, flagging non-impact areas, restoring
temporary impacts, working in the dry, time of year
restrictions, minimum stream flow, sidecasting in
streams, operating equipment in streams, discharge
of concrete to waters, etc.):
With Major Impact to Surface Waters 2 4 4
With Minor Impacts 1 1 2
With No Impact 0.5 0.5 |




Table 1. Non-Administrative (Onsite) Violations

Infraction Points
1% 2 Additional Notes
Occurrence | Occurrence | Occurrence
Water Withdrawals If the activity results in a measurable impact, then the
activity should also be accounted for in the first section of
Intake modification without notification/permit 2 4 4 this table
Build or replace dam without notification/permit for 2 4 4
construction and/or increased withdrawal
“Grandfathered” users increase withdrawal without 2 4 4
first obtaining a permit
Corrective Action
Failure to undertake required corrective action 2 2 2 Where permlttee has = been motified O.f allqged
noncompliance and Staff has requested corrective actions
. . . . i iting that h: impl h i
Failure to undertake required corrective action 4 4 4 in writing that have not been implemented by the permittee
resulting in failure to meet success criteria
Failure to conduct required water quality 5 4 4
monitoring
Any activity resulting in a fish kill; failing to report 4 4 4

a fish kill, fuel, or oil spill




Table 2. Administrative Violations

Infraction Points
1™ 2™ Additional Notes
Occurrence | Occurrence | Occurrence

Construction Monitoring Permittee must be notified of the initial late submittal and Points
assessed; if the required submittal is not received within the

Failure to submit construction monitoring 0.5 1 1.5 period requested, then the violation would be assessed additional

report within the required timeframe Points using the Point level for the next occurrence; this repeats
until the case is referred to the Division of Enforcement

Report does not include required information 0.5 0.5 1

and/or contains omissions or errors so great as Each report required is assigned Points and tracked separately;

to prevent a determination of compliance for example, if 3 monthly CMR’s were required, failure to submit
each would be considered a violation and would receive 0.5
Points for a total of 1.5 Points; however, the Point values are not
elevated to the 2™ or additional occurrence unless the permittee
has been notified and does not respond

Compensation Monitoring

Failure to submit compensation monitoring 1 2 2

report within the required timeframe

Report does not include required information 0.5 0.5 1

and/or contains omissions or errors so great as

to prevent a determination of compliance

Failure to provide copies of conservation 0.5 1 1 Deed restriction has been recorded, but notice was not provided

easements or preservation plats within the to DEQ

required timeframe

Failure to provide proof of credit purchase or 0.5 1 1 Credit purchased or trust fund payment was made, but notice was

trust fund payment within the required not provided to DEQ

timeframe

Failure to submit a complete final mitigation 1 2 2

plan within the required timeframe




Table 2. Administrative Violations

Infraction Points
1% 2n Additional Notes
Occurrence | Occurrence | Occurrence
Water Withdrawal Monitoring Permittee must be notified of the initial late submittal and Points
assessed; if the required submittal is not received within the
Failure to submit water withdrawal 0.5 1 1.5 period requested, then the violation would be assessed additional
monitoring report within the required Points using the Point level for the next occurrence; this repeats
timeframe until the case is referred to the Division of Enforcement
Report does not include required information 0.5 0.5 1 Each report required is assigned Points and tracked separately
and/or contains omissions or errors so great as
to prevent a determination of compliance
Notification Where several distinct impacts occur at different times, separate
notification may be necessary and each would be assessed
Failure to provide required notice prior to 1 1 1 additional Points
commencing or completing construction or
compensation
Failure to submit plans and specifications for 0.5 0.5 1
permitted areas prior to initiating construction
Other Violations Not Listed Above Major Harm: Alleged violation related to a documented
Failure to record conservation easements not substantial adverse environmental impact, or presents substantial
required as compensation, include risk, or has a substantial adverse affect on the regulatory program
certification  statements, submit as-built
surveys, provide permit transfer notification, Minor Harm: Alleged violation presents little or no risk of
etc. environmental impact, or has little or no adverse effect on the
regulatory program
Failure to submit required information so as to 1-3 1-3 4
prevent a determination of compliance or
violation resulting in Major Harm
Information is not required in order to 0.5 0.5 1

determine compliance or, violation resulting
in Minor Harm or no environmental harm




Table 3. Aggravating Factors

Not withstanding the above, any infraction with the following characteristics may be considered an aggravating factor. This
should be determined on a case-by-case basis and in consultation with the Division of Enforcement.

Infraction Points
1% 2" Additional Notes
Occurrence Occurrence Occurrence

Staff can also assign Points for Adverse environmental impact, loss of beneficial use, or imminent

additional factors associated with danger must be documented

unpermitted impacts or permit

exceedances. Factors include but are not Typical factors include impacts to threatened, endangered, or rare

limited to: species and habitats, compliance history, impacting wetlands
avoided through permit negotiations, wetland type and/or quality,

Adverse environmental impact, loss of 4 4 4 landscape or regional considerations (amount of impact in

beneficial use, or presenting an imminent comparison to watershed), landowner notification of permit

and substantial danger to human health requirement, substantial economic benefit, and additional impacts

or the environment required to complete the project; other factors may also be
considered (see Section VI.A)

Potential for adverse impact or loss of 2 2 2

beneficial use Potential for secondary effects to cause adverse impact(s) to
beneficial uses; impact is expected but has not occurred yet; for
example, presence of or potential impacts to threatened,
endangered, or rare species and habitats

Violations resulting in exceedance of 2 2 2 For example, use of improper E&S controls within stream channels

water quality standards may result in impounding water or impeding flow, effecting
temperature, pH, and/or dissolved oxygen levels

Suspected falsification 4 4 4

Suspected willful violation 4 4 4

Site Access Violations

Failure to provide reasonable access 4 4 4

otherwise required by statute or permit to

any facilities where there is adverse

environmental impact or an imminent

and substantial danger

Other site access violations 1 3 3




Appendix B. Point Calculation Worksheet.

Project Name:
Permit/PReP Number:
Point Assessment Date:

Comprehensive List of Infractions

Date Date
Infraction Points of Noncompliance
Noncompliance Corrected
List Points List the date of List the date the
List all infractions for each noncompliance for | noncompliance was
infraction each infraction corrected

Onsite

Administrative

Aggravating
Factors

Table used to summarize infractions found over the life of a project; List includes new
violations, along with old violations previously addressed

Noncompliance Determination

Onsite Points
Administrative Points <12 months old
Aggravating Factor Points

Total

VWPP Program Staff Signature Date




COMMONWEALTH OF VIRGINIA

DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER DIVISION

ELLEN GILINSKY, Ph.D.
DIRECTOR
P.O. BOX 1105 Richmond, VA 23218

SUBJECT: Guidance Memorandum No. 09-2012, Amendment No. 1 — Applying the Freedom of
Information Act Exemption of Location Information to DEQ Water Division Permit
Files

TO: Regional Directors, Regional VWPP and Water Permit Managers, Water Division Staff,
Diana Monroe

FROM:  Ellen Gilinsky WW%\

DATE: November 23, 2009

COPIES: Tom Smith, Director, Division of Natural Heritage, DCR; Julie Langan, Director
Division of Resources Service and Review, DHR; Raymond Fernald, Manager of
Nongame and Environmental Programs, DGIF

SUMMARY:

The Virginia Freedom of Information Act (FOIA), located at § 2.2-3700 et seq. of the Code of Virginia,
guarantees citizens of the Commonwealth and representatives of the media access to public records held
by public bodies, public officials and public employees. This amendment describes DEQ Water Division
procedures for identifying records that may be withheld pursuant to the Freedom of Information Act
(FOIA) because the record reveals the location of a protected resource and is therefore not subject to
FOIA pursuant to § 2.2-3705.7(10) of the Virginia Code. This procedure ensures that DEQ is meeting the
rights of citizens when details about the location of a protected resource are withheld from a FOIA
response.

Guidance Memorandum No. 09-2012 was originally issued on August 18, 2009. This amendment
clarifies that, in most cases, standard practice should be to redact certain location information from a
document rather than withholding the entire document.

Electronic Copy:
An electronic copy of this guidance in PDF format is available for staff internally on DEQNET, and for
the general public on DEQ's website at: http://www.deq.virginia.gov/waterguidance/.

Contact Information:
Please contact David Davis, Office of Wetlands and Water Protection, (804) 698-4105 or
dldavis@deq.virginia.gov if there are any questions about this guidance.
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Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating procedures for
the agency. However, it does not mandate any particular method nor does it prohibit any
particular method for the analysis of data, establishment of a wasteload allocation, or establishment
of a permit limit. If alternative proposals are made, such proposals should be reviewed and
accepted or denied based on their technical adequacy and compliance with appropriate laws and
regulations.
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L. Purpose

This guidance amendment describes Water Division procedures for identifying records that
reveal the location of a protected resource and therefore may be withheld from a FOIA response
pursuant to § 2.2-3705.7(10) of the Virginia Code. This procedure ensures that DEQ is meeting
the rights of citizens when details about the location of a protected resource are withheld from a
FOIA response.

II. Background and Authority

The Virginia Freedom of Information Act (FOIA), located at § 2.2-3700 et seq. of the Code of
Virginia, guarantees citizens of the Commonwealth and representatives of the media access to
public records held by public bodies, public officials and public employees.

A public record is any writing or recording, regardless of whether it is a paper record, an
electronic file, an audio or video recording, or any other format, that is prepared or owned by, or
in the possession of a public body or its officers, employees or agents in the transaction of public
business. All public records are presumed to be open, and may only be withheld if a specific,
statutory exemption applies.

The purpose of FOIA is to promote an increased awareness by all persons of governmental
activities. FOIA requires that the law be interpreted liberally, in favor of access, and that any
exemption allowing public records to be withheld must be interpreted narrowly.

There is an exemption to disclosure under FOIA at § 2.2-3705.7(10) for “records containing
information on the site specific location of rare, threatened, endangered or otherwise imperiled
plant and animal species, natural communities, caves, and significant historic and archaeological
sites if, in the opinion of the public body that has the responsibility for such information
disclosure of the information would jeopardize the continued existence or integrity of the
resource.” This exemption is relevant to certain documents in DEQ Water Division files.

The DEQ is authorized to issue the following water permits in accordance with the indicated
sections of SWCL and regulations:

e VPDES permit for point source discharges of treated wastewater to surface waters per the
Virginia Pollutant Discharge Elimination System Permit Regulation (9VAC25-31).

e VPA permit for pollutant management activities that protect surface and ground waters, but
do not have a point source discharge to surface waters per the Virginia Pollution Abatement
Permit Regulation (9VAC25-32). More specifically, 9VAC25-32-250 gives authority to
DEQ to issue a VPA permit for agricultural production activities that involve animal feeding
operations.

e VPDES or VPA permit for facilities producing or distributing reclaimed water per the Water
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Reclamation and Reuse Regulation (9VAC25-740).
e VWP permit for impacts to state waters per §§ 62.1-44.15:20 and 62.1-44.15:21 of SWCL
and the Virginia Water Protection (VWP) Permit Program Regulation (9VAC25-210).

To ensure that water permit issuances comply with state and federal law, Water Division Staff
must be aware of the ranges, probability of occurrence, and site specific locations of rare,
threatened, endangered or otherwise imperiled plant and animal species, natural communities,
and caves in the vicinity of locations being permitted. Where DEQ is performing permit actions
on behalf of the Federal Government, historic and archaeological sites must also be identified in
the vicinity of locations being permitted. Water Division Staff routinely obtain site specific
location information from private consultants and other state agencies to inform permit
decisions. However, when release of site specific location information could jeopardize the
continued existence or integrity of the resource, the site specific location information will be
withheld from disclosure.

III.  Applying the Freedom of Information Act Exemption of Location Information to
DEQ Water Division Permit Files

Specific locations of certain species, natural communities and cultural resources may be
withheld under FOIA (See § 2.2-3705.7(10) above) and will not be released in response to FOIA
requests when the information could jeopardize the continued existence or integrity of the
resource.

When information in the permit file reveals the documented, site specific location of a protected
resource (e.g. a green floater mussel population was found between river-mile 14 and 14.5 of the
Little Green River), staff should invoke the FOIA exemption unless staff is aware that the
information is already in the public domain.

Records in the permit file documenting that no resource was found or describing a range or
suspected occurrence of a protected resource, are subject to FOIA (e.g. the green floater mussel
is known to occur within two miles of the proposed project site, or the Virginia pigtoe mussel
has been historically documented in the James River).

The exemption is invoked by redacting from the document the pertinent language identifying the
location of the protected resource, and placing an unredacted copy of the same document(s) in a
subfolder labeled, “FOIA Exempt.” In the case of Electronic Content Management files, the
unredacted copy should be saved separately and identified as FOIA exempt using the appropriate
document type, file series, or metadata. In certain cases it may be appropriate to withhold an
entire document (e.g. a scientific report with numerous descriptions and diagrams revealing the
location of the protected resource). Prior to withholding an entire document, staff must consult
with the office FOIA Coordinator, office management and/or the agency FOIA Officer.

In the location within the file, where the redacted and/or exempt documents were located (e.g. as
part of the permit application, or inter-agency review correspondence) a completed form letter
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should be inserted informing citizens or staff viewing the file that FOIA exempt materials were
relocated. The form letter must identify the nature of the withdrawn document(s) (See attached
template document).

In summary, documents that are not subject to FOIA, either wholly or in part, will be identified
twice in DEQ files. The form letter, with the redacted document if applicable, will be placed in
the project file. The withheld document or unredacted document will be placed in an alternate

file (electronic or paper), that is identified as “FOIA Exempt”.
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VIRGINIA DEPARTMENT OF {

ENVIRONMENTAL QUALITY

VIRGINIA FREEDOM OF INFORMATION ACT
EXEMPT DOCUMENT NOTIFICATION

Pursuant to § 2.2-3705.7(10) of the Virginia Code, following information is not subject to mandatory
disclosure:

“records containing information on the site specific location of rare, threatened,
endangered or otherwise imperiled plant and animal species, natural communities,
caves, and significant historic and archaeological sites if, in the opinion of the public
body that has the responsibility for such information disclosure of the information would
jeopardize the continued existence or integrity of the resource.”

The following FOIA-exempt information was removed from these records.

Site specific location of rare, threatened, or otherwise imperiled plant and animal species,
natural communities, and/or caves.

Site specific location of significant historic and/or archaeological sites.
AND/OR

The following document(s) was withheld pursuant to § 2.2-3705.7(10) of the Freedom of
Information Act:

List document name, type, date (e.g. Broad Run Archaeological Survey, April 2000; or
Fish and Wildlife Service T & E Consult, December 2007))

Please feel free to contact the coordinator if you have any questions or wish to discuss your request in
further detail. The coordinator is the person responsible for compiling the FOIA response in the location
where the document resides.
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JOINT GUIDANCE MEMORANDUM

. DIVISION OF ENFORCEMENT

AND
VIRGINIA DEPARTMENT OF
ENVIRONMENTAL QUALITY WATER DIVISION
P.0.BOX 1105 Richmond, VA 23218

SUBJECT: Guidance Memorandum No. 09-2009 — Resolving Unpermitted Impacts to
Surface Waters with Enforcement Actions

TO:  Regional Directors, Regional VWPP/Water Permit Managers, VWPP Staff,
Enforcement Staff

FROM:  Ellen Gilinsky, Ph.D., Director, Water Division @Wﬂ/ (S%/&/V‘/
Melanie D. Davenport, Director, Division of Enforcementum/(_b @ /

DATE:  July 28, 2009

SUMMARY:

In the past, DEQ has sometimes achieved compliance for unpermitted impacts to surface waters
by conducting an enforcement action against the responsible party and then engaging in the
permit process to authorize the unpermitted activity. This guidance establishes the use of
enforcement actions in lieu of permits for unpermitted impacts to surface waters involving
environmental harm or ongoing non-compliance. When additional surface water impacts are
proposed for a site involving previous unpermitted impacts to surface waters, this guidance
requires an independent utility analysis to determine the cumulative impact of the project. This
guidance also establishes procedures for using general and individual permits for projects
involving previous unpermitted impacts.

Electronic Copy:

An electronic copy of this guidance in PDF format is available for staff internally on DEQNET,
and for the general public on DEQ's website at: http://www.deq.virginia.gov/waterguidance/.

Contact Information:

Please contact David Davis, Office of Wetlands and Water Protection, (804) 698-4105 or
dldavis@deq.virginia.gov if there are any questions about this guidance.
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Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating procedures
for the agency. However, it does not mandate any particular method nor does it prohibit any
particular method for the analysis of data, establishment of a wasteload allocation, or
establishment of a permit limit. If alternative proposals are made, such proposals should be
reviewed and accepted or denied based on their technical adequacy and compliance with
appropriate laws and regulations.
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L. Purpose

This guidance establishes that the practice of “after-the-fact”' permitting is unacceptable for
cases with major unpermitted impacts and major exceedances, and describes the process for
addressing those unpermitted impacts with a collaborative effort between enforcement and
Virginia Water Protection Permit (VWPP) Program staff. This guidance does not apply to
permitting and enforcement of unpermitted impacts for Virginia Department of Transportation
(VDOT) projects”, Emergency VWPPs®, or issuance of State Program General Permits (SPGP)*.

II. Background and Authority

Enforcement Actions versus After-the-Fact Permits for Unpermitted Impacts

Previously, DEQ achieved compliance for certain unpermitted impacts by conducting an
enforcement action against the responsible party and then engaging in the permit process to
authorize the unpermitted activity. Or in other situations, there was no enforcement action and
the permit was issued after the impact was taken. The resulting permit was called an “after-the-
fact” permit. After-the-fact permitting legitimizes unpermitted activities and circumvents the
required regulatory review and oversight to avoid and minimize impacts. Therefore, rather than
issuing after-the-fact permits for major unpermitted impacts, it is more appropriate and more in-
line with the regulatory goals of the VWPP Program for DEQ to conduct enforcement actions for
unpermitted impacts. Regional VWPP staff will use standard permitting methodologies to
review the avoidance/minimization and compensation in collaboration with enforcement staff
during the development of injunctive relief. This guidance does not change the current practice
of VWPP staff evaluating permit applications for new impacts on sites where previous
unpermitted impacts have occurred.

An enforcement action is better suited for addressing unpermitted impacts which result in
environmental harm, as compared to the permit process for the following reasons:

. Certain enforcement actions can provide additional scrutiny by being subject to public
comment where a general permit is not.
. Enforcement staff has more flexibility to apply greater mitigation ratios than do

permitting staff potentially serving as deterrence to future noncompliance. See, Wetland
Compensation Ratios. Guidance Memorandum 00-2003. Feb. 1, 2000.
o Enforcement actions remove the economic incentive for non-compliance by capturing any

1“After-the-fact” permit is a widely used term to describe a permit issued after unpermitted impacts have
commenced.

2 See Memorandum of Understanding between VDEQ and VDOT for Virginia Water Protection Permit Process
Streamlining, November 2007.

3 See 9 VAC 25-210-80 D 1-2
4 See 07-SPGP-01 at http://www.nao.usace.army.mil/technical%20services/Regulatory%20branch/RBregional.asp
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benefit of noncompliance that may exist.

o Enforcement actions can require restoration of unpermitted impacts in a legally binding
action.

Regulation of State Waters

State Water Control Law (§§ 62.1-44.15 and 62.1-44.15:20-23) gives DEQ the authority to regulate
excavating, filling and dumping, and activities that “alter the physical, chemical, or biological
properties of state waters and make them detrimental to the public health, animal or aquatic life, or
to the uses of such waters for domestic or industrial consumption, or for recreation, or for other uses
unless authorized by a certificate issued by the Board.”

The Code of Virginia 62.1-44.15(8d) authorizing the use of Consent Orders, states:

“With the consent of any owner who has violated or failed, neglected or refused to obey any
regulation or order of the Board, any condition of a permit or any provision of this chapter,
the Board may provide, in an order issued by the Board against such person, for the payment
of civil charges for past violations in specific sums not to exceed the limit specified in §
62.1-44.32 (a).”

The Code of Virginia (§10.1-1186) authorizing enforcement activities, states:

“Notwithstanding any other provision of law and to the extent consistent with federal
requirements, following a proceeding as provided in § 2.2-4019, issue special orders to any
person to comply with: (i) the provisions of any law administered by the Boards, the Director
or the Department, (i1) any condition of a permit or a certification, (iii) any regulations of the
Boards, or (iv) any case decision, as defined in § 2.2-4001, of the Boards or Director.”

The VWPP Program Regulation (9 VAC 25-210-240) identifies DEQ enforcement staff as the lead
for unpermitted surface water impacts:

“The board may enforce the provisions of this chapter utilizing all applicable procedures
under the law and §10.1-1186 of the Code of Virginia.”

I11. Definitions

The definitions in 9 VAC 25-210-10 of the VWPP Program Regulation and VA Code § 2.2-4001
apply to this guidance. The following definitions are especially pertinent to this guidance:

Enforcement action: means any action taken by the Division of Enforcement, including but not
limited to a Consent Special Order, a Special Order issued after a formal or informal hearing, a
Letter of Agreement, or a referral to the Office of the Attorney General. The term enforcement
action does not include dereferral of a case.
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Independent utility: A test to determine what constitutes a single and complete project. A
project is considered to have independent utility if it “would be constructed absent the
construction of other projects in the project area. Portions of a phased development project that
depend upon other phases of the development project do not have independent utility. Portions
of a phased development project that would be constructed even if the other phases are not built
can be considered as separate single complete projects with independent utility. The
independent utility test includes physical features (infrastructure) and economic factors.’

Major exceedance: Permitted project where unauthorized activity exceeds minor
modification/notice of planned change thresholds (For specific thresholds, see 9 VAC 25-210-180,
9 VAC 25-660-80, 9 VAC 25-670-80, 9 VAC 25-680-809, VAC 25-690-80). Major exceedance
can be more or less than the thresholds, depending on additional factors, such as harm to human
health or the environment and the effects on the statutory and/or regulatory purpose.

Major unpermitted impacts: Applies to projects where no permit was obtained in advance and
unpermitted impacts require compensatory mitigation, (e.g. typically unpermitted impacts
exceeding 0.10 acre of wetland or open water or 300 linear feet of streambed impact). Major
Unpermitted Impacts could be more or less than the thresholds indicated depending on additional
factors, such as harm to human heath or the environmental and the effects on the regulatory
program.

Minor exceedance: Permitted project where unauthorized activity is equal to or below minor
modification/notice of planned change thresholds (For specific thresholds, 9 VAC 25-210-180,
9 VAC 25-660-80, 9 VAC 25-670-80, 9 VAC 25-680-809, VAC 25-690-80). Minor
exceedance can be more or less than the thresholds, depending on additional factors, such as
harm to human heath or the environmental and the effects on the regulatory program.

Minor unpermitted impacts: Applies to projects where no permit was obtained in advance and
unpermitted impacts do not require compensatory mitigation, when permitted, (e.g. typically
unpermitted impacts less than 0.10 acre of wetland or open water or 300 linear feet of stream
bed and no special resources such as threatened and endangered species).

No net loss: Compensating for project impacts sufficient to replace existing wetland acreage and
functions in all surface waters (9 VAC 25-210-116).

Single and complete project: The total project proposed or accomplished by one
owner/developer or partnership or other association of owners/developers which also has
independent utility. A project may be considered to be “single and complete” if it can be

5 Definition is from USACE & DEQ, June 19, 2007, Federal Public Notice: Subdivision Recommendations. See
also Fed. Reg. 2020, 2094 (Jan. 15, 2002). A single and complete project was defined by Crutchfield v. County of
Hanover, 325 F. 3d 211 (4™ Cir. 2003) as the total project proposed or accomplished by a single entity.
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constructed independent of any reliance on subsequent or previous permit authorizations (i.e.,
activities preceding or following those under the current authorization).’

Significant alteration or degradation of existing wetland acreage or function: Human-
induced activities that cause either a diminution of the areal extent of the existing wetland or
cause a change in wetland community type resulting in the loss or more than minimal
degradation of its existing ecological functions (9 VAC 25-210-10).

IV.  Resolving Unpermitted Impacts to Surface Waters

VWPP staft should use current guidance and point systems to determine if unpermitted surface
water impacts should be referred to enforcement or addressed independently by VWPP staff. In
general, unpermitted impacts causing significant adverse impact to the environment (e.g. major
unpermitted impacts and major exceedances) or on-going non-compliance are issued a Notice of
Violation (NOV). Therefore, the case is referred to the DEQ’s Division of Enforcement for
resolution. When it is determined that an enforcement action is warranted to resolve unpermitted
impacts, enforcement staff and permitting staff should collaborate to ensure that all of DEQ’s
interests are addressed in the injunctive relief section of the enforcement action. When an
enforcement action is not warranted, VWPP staff should follow standard compliance procedures
and additional permitting procedures provided in this guidance.

Developing Enforcement Actions

For the majority of cases, Regional VWPP staff and enforcement staff will collaborate to review
the avoidance/minimization and restoration analysis necessary for the enforcement action
(injunctive relief). Regional VWPP staff and enforcement staff will continue to collaborate to
document special resources (e.g. Federal or State listed threatened and endangered species,
impaired waters, waters with anadromous fish). VWPP Regional Office staff should collaborate
with the VWPP Central Office staff to review the avoidance/minimization and restoration
analysis for cases involving topics of particular concern or cases of first impression (e.g.
precedent setting cases or new issues). The VWPP regional staff will use standard permitting
methodologies for assessing avoidance, minimization, and compensation of unpermitted impacts
as a starting point. This includes using the standard ratios for compensatory mitigations (e.g. 2:1
for Palustrine Forested Wetlands). Where the avoidance and minimization requirements have
been circumvented, a higher mitigation ratio may be justified to ensure a no net loss of function
in all surface waters. Regional enforcement staff and VWPP staff should calculate additional
compensation requirements necessary in order to account for temporal and/functional loss (e.g.
conversion from palustrine forested wetland to scrub-shrub wetland or loss of unique or critical
habitats). Enforcement will also develop the civil charge, which at a minimum, must capture
the economic benefit of noncompliance. The enforcement action may contain long term
monitoring requirements that in the past were captured in the after-the-fact permit; this change
establishes noncompliance as a breach of the Consent Order which may be referred to the

6 1d.
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Attorney General’s Office.

The United States Army Corps of Engineers (USACE) can issue a Nationwide Permit 32 (NWP
32) for unpermitted impacts resolved through the USACE. DEQ has provided 401 certification
for the NWP 32. Therefore, DEQ can forego mitigation requirements and enforcement action if
DEQ determines that no further resolution is necessary. However, a decision by the USACE to
issue a permit or to forgo enforcement action is not determinative of the DEQ’s response. DEQ
can still issue an enforcement action, such as a consent order and penalty. VWPP staff should
use the 4-point threshold and best professional judgment to determine if the unpermitted impacts
should be referred to enforcement.

Unpermitted Impacts not Resolved Using an Enforcement Action

There are limited situations where an unpermitted impact will not be resolved using an
enforcement action. They include:
e the case is not referred to enforcement (e.g. minor unpermitted impacts and minor
exceedance);
e enforcement derefers the case7;
e the unpermitted impact did not require a VWP permit; or
e regional or agency leadership decision to not pursue enforcement.

Where unpermitted impacts do not create a significant alteration or degradation of surface water
function nor warrant referral to enforcement, VWPP staff should review the case closely to
ensure no additional factors such as presence of threatened and endangered species, compliance
history, or sedimentation from improper erosion and sediment control would elevate the
unpermitted impact to a higher point level and warrant referral to enforcement.

Where the Division of Enforcement does not pursue an enforcement action, enforcement staff
must complete a case closure memo to provide a reasoned analysis for the decision. The memo
will be maintained in enforcement files and copied to the permit file if one exists.

If the project’s cumulative impacts would not have required a permit (e.g. no surface water
impacts or the activity is excluded from VWPP Regulation, or the USACE issues a permit with
401 certification) no enforcement action is required. The case may be processed by VWPP staff
after the responsible party submits a Joint Permit Application (JPA), typically with a “no permit
required” letter.

Unpermitted impacts that would have required a permit and, which are not referred to
enforcement (less than 4 points®) or de-referred using a case closure memo, can be addressed

7 For example, unauthorized impacts to isolated wetlands of minimal ecological value may not warrant a Consent
Order but must be reviewed on a case-by-case basis.

8 The DEQ Enforcement Manual (12/1/1999) establishes procedures for referral of cases to enforcement for those
facilities that accumulate 4 or more points during the prior 6-month period.
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through compliance and permitting procedures (e.g. through a corrective action plan). If VWPP
staff determines that mitigation is required, they can require mitigation by issuing an after-the-
fact permit. If no compensatory mitigation is necessary no permit needs to be issued for the
project. The impact amounts should be documented in the VWP Comprehensive Environmental
Data System (CEDS) compliance module (when available).

A future permit application that proposes additional impacts must account for the cumulative
impact of the project by determining if it is a single and complete project. Where the cumulative
impacts meet the VWP general permit requirements, but concerns for water quality and the
aquatic environment would benefit from the increased review and analysis, VWPP staff may
require a VWP individual permit. See, 9 VAC 25-210-130 (B).

For all VWP permits, applicants use the JPA process to apply for future impacts, regardless of
past activity on the site. The JPA requires an applicant to report any previous impacts to state
waters. Applicants for VWP permits must identify all impacts, permanent and temporary;
demonstrate avoidance and minimization to the maximum extent practicable (See, 9 VAC 25-
210-80 (B) (1)); and demonstrate that the project is the least environmentally damaging
practicable alternative (See, 9 VAC 25-210-115).

Authorizing Additional Impacts

If the responsible party chooses to proceed with a project that would result in additional surface
water impacts, enforcement staff should address all impacts occurring prior to discovery of the
violation and VWPP staff will work to process a permit for the proposed impacts. Because these
impacts are proposed, not already taken, permitting timelines set forth in the Code apply. VWPP
staff will evaluate the proposed project to determine if all unpermitted impacts and proposed
additional permitted impacts are a single and complete project. This is done through an
independent utility analysis’.

Where unpermitted impacts occurred for a project, any future permit application to complete the
project must consider the cumulative impacts to determine if thresholds for compensation or an
individual permit are reached. Unpermitted impacts which have already been (or will be)
restored are not considered toward compensation or permit thresholds.

Some examples where additional impacts are often proposed to complete a project include:
e acompleted dam with a proposed water withdrawal;
e apartially installed culvert in a stream associated with an incomplete road crossing;
e acomplete culvert and road crossing that leads to a building site with additional proposed
impacts; or
e apartial commercial and/or residential development with a common scheme.

9 An independent utility analysis is the reasoned analysis, documented in the project file, for making the
determination that the proposed project is or is not a single and complete project.
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Where the applicant or permittee has been non-compliant (e.g. the proposed project is associated
with previous unpermitted impacts) and VWPP staff determines that concerns for water quality
and the aquatic environment would benefit from the increased review and analysis, VWPP staff
may require a VWP individual permit or major modification for additional impacts of an ongoing
project, even if the proposed impacts qualify for a general permit. See, 9 VAC 25-210-130 (B)
(2). The individual permit process allows increased review and analysis and is often appropriate
to address concerns for water quality and the aquatic environment when an unpermitted activity
has limited the opportunity for achieving adequate avoidance and minimization.

In cases where a responsible party submits a JPA for an after-the-fact permit and the unpermitted
impact meets the 4-point threshold, it may not be possible for the VWPP staff to deem an
application complete when the permanent and temporary impacts identified in the JPA are
unknown or speculative (See, 9 VAC 25-210-80 (B)(1)). The responsible party can not
accurately identify total impacts or develop a compensatory mitigation plan because the final
impacts are unknown until resolution of the enforcement action (e.g. how much on-site
restoration will be required). Furthermore, the responsible party may not be able to submit a
complete application if he/she fails to demonstrate that measures were taken to avoid and
minimize impacts to surface waters to the maximum extent practicable and that the unauthorized
project is the least damaging practicable alternative (See 9 VAC 25-210-115)."°

Tracking

VWPP staff and enforcement staff should use CEDS and other necessary databases to record all
unpermitted impacts and compensation.

V. Examples

Permitting and enforcement decisions are often case-specific. Four examples are provided below
to provide some typical case scenarios.

Unpermitted impacts part of an ongoing project

A responsible party, acting without a permit, installs a parking lot causing an unpermitted impact
of 0.25-acres of forested wetland. The impact is addressed through an enforcement action
requiring the purchase of 0.75 credits at a wetland mitigation bank and a $13,000.00 civil charge.
The responsible party then submits a JPA for an additional 0.09-acre impact of forested wetland
on the same site. Staff evaluates the project and determines the previous impact and the
proposed impact are for a single and complete project. Staff follows the general permit process.
While processing the permit application, staff evaluates the whole project’s impact (0.34-acre

10 See, 9 VAC 25-210-230 for additional authority for VWP permit denial.
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impact) on water quality and aquatic life. This is necessary because DEQ has lost flexibility to
utilize avoidance and minimization to reduce impacts. DEQ determines that even the 0.34-acre
impact causes minimal degradation to surface water function and approves the proposed impacts
under a general permit. DEQ requires 0.18 acres of mitigation (in-line with the standard 2:1
ratio) for the additional 0.09-acre impact. The 0.25 would be recorded in the compliance
module or other database. In CEDS you would record the permitted impact as 0.09 acre impact
and show mitigation.

Two discrete single and complete projects: one unpermitted, one authorized

While building a single family home in 2001, a responsible party impacts 0.40 acres of forested
wetland without a permit. The impact is resolved through an enforcement action including a
civil charge and compensation (3:1). In 2008, the regulated party submits a JPA for an
additional impact to 250 linear feet of stream on the property. DEQ determines that the proposed
impact and the previous impact are not a “single and complete project (e.g. the second impact
might have independent utility if it is for a road crossing for a barn, a utility line for a second
home, etc.). DEQ documents this conclusion in the file with the independent utility analysis and
proceeds with permit issuance. Permitting staff determines that the proposed impact does not
create concerns for water quality and the aquatic environment and hence an individual permit is
not required. DEQ processes the permit using general permit procedures and in accordance with
current guidance and stream methodology the permit does not require compensation because the
stream impact is less than 300 If.

Permit modification

A permittee exceeds authorized impacts by 15 linear feet of stream. The permittee self-reports.
Based on the point assessment criteria, the permit exceedance does not warrant the issuance of a

NOV and referral to enforcement. VWPP staff process a permit minor modification. (See, 9
VAC 25-210-180 (F) (8)).

Minimal unpermitted impacts

VWP staff refers an unpermitted 0.07-acre wetland impact to DEQ enforcement. Enforcement
chooses not to pursue an enforcement action or a letter of agreement, because the impact is found
to present minimal environmental harm. Enforcement completes a case closure memo and
provides a reasoned analysis for the decision. The case closure memo serves as DEQ
documentation of the activity and no further permit or enforcement action is necessary. The
responsible party proceeds to apply for an additional 1.6-acre impact to wetlands and 100 linear
feet of streambed. The VWP regional permitting staff evaluates the application and determines
the single and complete project entails 1.67-acre of wetland impact and 100 If of streambed
impact when accounting for the previous unpermitted impacts. There are no on-site
opportunities for compensation, and water quality concerns exist due to potential erosion
downstream. VWP regional staff proceeds with the VWP individual permit process. A general
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permit is not warranted for this case because there are additional concerns for water quality.

In this example, if the responsible party is not seeking additional impacts VWPP staff should
document the 0.07-acre impact in the CEDS compliance module.

VI. Conclusion

Unpermitted impacts can be resolved using a myriad of tools, such as warning letters,
enforcement actions, or permit modifications. VWPP staff can avoid legitimizing unpermitted
activities, which may result in a significant alteration or degradation of existing wetland acreage
and loss of function in all surface waters by referring the case to DEQ’s Division of
Enforcement. Unpermitted activity that earns four points, as calculated under current guidance,
must be referred to the regional enforcement staff for evaluation and resolution. The standard
permitting process should not be used when four or more points are assessed.

When VWPP staff determines that the unpermitted impacts require an individual permit, such as
when the cumulative impacts meet individual permit thresholds or where public comment is
needed, enforcement is more than likely warranted. Keep in mind that VWPP staff may require
an individual permit in any situation where there were previous unpermitted impacts. Where the
VWPP and Division of Enforcement staff agree that an enforcement action is not warranted,
VWPP staff can seek resolution through compliance and permitting in a manner that is consistent
across all regions.

VWPP staff and DEQ enforcement staff should continue to collaborate to resolve unpermitted

impacts to surface waters in the Commonwealth by deterring future noncompliance and working
to prevent significant adverse impacts to the environment.
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Summary:

The purpose of this guidance is to define how the Department of Environmental Quality (DEQ)
Virginia Water Protection Permit (VWPP) Program will provide support for the 2008
Compensatory Mitigation Rule' (Rule) issued by the Environmental Protection Agency (EPA)
and the U.S. Army Corps of Engineers (USACE). This guidance outlines how VWPP staff will
support the Rule when reviewing and accepting compensatory mitigation packages until the
VWPP regulation can be revised to conform to the Rule. The intent of this guidance is to reduce
regulatory burden and to eliminate contradictory or duplicative compensation requirements
between state and federal wetland regulatory programs. VWPP supports the Rule and concurs
with the preference hierarchy presented in the Rule. VWPP staff should facilitate conformity to
the Rule when reviewing compensatory mitigation proposals. When documenting the project
file, VWPP staff should cite this guidance and the Rule as an applicant’s justification for
following the Rule’s preference hierarchy.

Electronic Copy:
An electronic copy of this guidance in PDF format is available for staff internally on DEQNET and for
the general public on DEQ's website at: http://www.deq.virginia.gov .

Contact Information:
Please contact David Davis, Office of Wetlands and Water Protection, (804) 698-4105 or
dldavis@deq.virginia.gov if there are any questions about this guidance.

Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating procedures for the agency.
However, it does not mandate any particular method nor does it prohibit any particular method for the
analysis of data, establishment of a wasteload allocation, or establishment of a permit limit. If alternative
proposals are made, such proposals should be reviewed and accepted or denied based on their technical
adequacy and compliance with appropriate laws and regulations.

! “Compensatory Mitigation for Losses of Aquatic Resources”. 73 Fed. Reg. 19594 (April 10, 2008) (codified at 33
CFR Parts 325 and 332 and 40 CFR Part 230 (http://www.epa.gov/wetlandsmitigation/#plan)



http://www.deq.virginia.gov/
mailto:dldavis@deq.virginia.gov
http://www.gpoaccess.gov/fr/retrieve.html
http://www.epa.gov/wetlandsmitigation/

Guidance Memorandum No. 09-2004
Applying the EPA Mitigation Rule to VWP Permitting
Page 2 of 9

L. Purpose

The purpose of this guidance is to reduce regulatory burden and to eliminate contradictory or
duplicative compensation requirements between Virginia Water Protection Permit (VWPP)
Program and U.S. Army Corps of Engineers (USACE) resulting from the 2008 Mitigation Rule
(Rule). This guidance provides VWPP staff instructions for following the Rule and explains
situations under which VWPP staff may differ from the Rule.

I1. Background and Authority

Compensatory mitigation is a tool for achieving no net loss of wetland acreage and function and
no net loss of stream function after authorized impacts to surface waters have been avoided and
minimized through the planning and permitting process.

A. Authority of the 2008 Mitigation Rule

On April 10, 2008, EPA and USACE issued the Rule, which outlines federal standards for
compensatory mitigation packages for impacts to surface waters authorized under Section 404 of
the Clean Water Act. The Rule gives preference first to mitigation banks, second to in-lieu
funds, and third to permittee-responsible mitigation as compensatory mitigation for minor
impacts to aquatic resources, and provides scientific support for the sequence.

The Rule emphasizes a watershed approach to compensatory mitigation and presents the
following “preference hierarchy” for compensatory mitigation:

First:  Mitigation bank credits (purchased from an approved bank that services the
impact area)

Second: In-lieu fee fund program credits

Third:  Permittee-responsible mitigation (watershed approach as explained later in this
guidance)

Fourth: Permittee-responsible mitigation (onsite and in-kind mitigation) with
consideration for its compatibility with the proposed project

Fifth:  Permittee-responsible mitigation (off-site and/or out-of-kind).

The preference hierarchy was designed to improve the effectiveness of compensatory mitigation
at replacing lost aquatic resource functions and acreage, and is based on a large body of science
demonstrating that the typical large-scale mitigation project is more efficient and effective than
multiple smaller mitigation projects. The Final Environmental Assessment” reiterates research
findings from numerous studies, which conclude mitigation banks and in-lieu fee fund programs

? http://www.epa.gov/owow/wetlands/pdf/MitRule_Regulatory Analysis.pdf



http://www.epa.gov/owow/wetlands/pdf/MitRule_Regulatory_Analysis.pdf

Guidance Memorandum No. 09-2004
Applying the EPA Mitigation Rule to VWP Permitting
Page 3 of 9

are the most successful modes for mitigating impacts to aquatic resources. The Final
Environmental Assessment provides conclusions such as the following:

1. Replacement wetlands are often sited in unsuitable locations under a system that prefers on-
site mitigation.’

2. Mitigation banks and in-lieu fee programs have advantages toward achieving the goal of no
net loss of wetlands.*

3. Mitigation banks provide economy of scale and better ecological performance, which
benefits the aquatic environment.’

4. Mitigation banks provide ecological benefits in advance of impacts.’

Where state and local regulations differ from the Rule’s preference hierarchy, the Rule provides
flexibility. The supplementary information to the Rule in the Federal Register states: “If
permittee-responsible mitigation is required by a state or local government with regulatory
authorities that are similar to the Corps under section 404 of the Clean Water Act or sections 9
or 10 of the Rivers and Harbors Act of 1899, and the mitigation project will appropriately offset
the permitted impacts, then the district engineer may determine that the permittee-responsible
mitigation is acceptable for the purposes of the DA [Department of Army] permit.”

B. Authority of VWPP Program

State Water Control Law (§62.1-44.15 et seq.) and the VWPP Program Regulation (9 VAC 25-
210 et seq.) require that VWPP permittees compensate for surface water impacts, including
wetland impacts. The overarching objective of compensatory mitigation, as stated in the VWPP
Program Regulation (9 VAC 25-210-116(A)), is to meet “no net loss...sufficient to achieve no
net loss of existing wetland acreage and no net loss of functions in all surface waters.” The
Regulation (9 VAC 25-210-116(C)(1)) refers to on-site, in-kind compensation as ecologically
preferable in most cases. However, the Regulation further recognizes that there are cases when
off-site mitigation is ecologically preferable and practicable to on-site mitigation and allows off-
site or out-of-kind compensation when it is justified through analysis (9 VAC 25-210-116 (B) (1-

2)).

Under the Code of Virginia (§ 62.1-44.15:23) and the VWPP Regulation 9 VAC 25-210-116(D)-
(F), any mitigation approved by VWPP must be ecologically preferable among proposed
mitigation options; provide continuing accountability to VWPP and the public; and demonstrate
successful replacement of resource functions provided by surface waters.

3 Michigan Department of Environmental Quality (Michigan DEQ). 2001. Michigan Wetland Mitigation and Permit
Compliance Study: Final Report. Michigan Department of Environmental Quality, Land and Water Management
Division. Lansing, Michigan. 59 pp. plus appendices.

* National Research Council (NRC). 2001. Compensating for Wetland Losses Under the Clean Water Act. National
Academy Press (Washington, DC).

’ Federal Register. 1995. Federal Guidance for the Establishment, Use and Operation of Mitigation Banks; Notice.
Department of Defense, Environmental Protection Agency, Department of Agriculture, Department of the Interior,
Department of Commerce, November 28, 1995. Volume 60, No. 228, pp. 58605-58614.
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The VWPP Program Regulation (9 VAC 25-210-116(B)) requires an applicant proposing off-site
or out-of-kind mitigation, rather than on-site/in-kind mitigation, to compare the impacted site and
replacement site. The Regulation provides criteria for the comparison as follows: “water quality
benefits; acreage of impacts, distance from impacts, hydrologic source and regime; watershed,
functions and values, vegetation type, soils, constructability; timing of compensation versus
impact; property acquisition,; and cost.” The Regulation further states, “The analysis shall
compare the ability of each compensatory mitigation option to replace lost wetland acreage and
functions or lost stream functions and water quality benefits.”

I11. Definitions

The definitions in 9 VAC 25-210-10 of the VWPP Program Regulation apply to this guidance.
For the purposes of this guidance, the term “approved mitigation bank” means a site providing
off-site, consolidated compensatory mitigation that is developed and approved in accordance
with all applicable federal and state laws, regulations, and guidance for the establishment, use
and operation of mitigation banks, and is operating under a signed banking agreement. In
contrast, a “proposed mitigation bank” means a site under consideration for providing off-site,
consolidated compensatory mitigation, but which has not been approved in accordance with
federal and state laws, regulations, and guidance.

Definitions pertinent to this guidance from the Rule include the following:

Functions: the physical, chemical, and biological processes that occur in ecosystems (33 CFR
332.2).

Permittee-responsible mitigation: an aquatic resource restoration, establishment, enhancement,
and/or preservation activity undertaken by the permittee (or an authorized agent or contractor) to
provide compensatory mitigation for which the permittee retains full responsibility (33 CFR
332.2).

Services: the benefits that human populations receive from functions that occur in ecosystems
(33 CFR 332.2).

Temporal loss: the time lag between the loss of aquatic resource functions caused by the
permitted impacts and the replacement of aquatic resource functions at the compensatory
mitigation site. Higher compensation ratios may be required to compensate for temporal loss
(adapted from 33 CFR 332.2).

Watershed: a land area that drains to a common waterway, such as a stream, lake, estuary,
wetland, or ultimately the ocean (33 CFR 332.2).
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Watershed approach: an analytical process for making compensatory mitigation decisions that
support the sustainability or improvement of aquatic resources in a watershed. It involves
consideration of watershed needs, and how locations and types of compensatory mitigation
projects address those needs. A landscape perspective is used to identify the types and locations
of compensatory mitigation projects that will benefit the watershed and offset losses of aquatic
resource functions and services caused by surface water impacts. The watershed approach may
involve consideration of landscape scale, historic and potential aquatic resource conditions, past
and projected aquatic resource impacts in the watershed, and terrestrial connections between
aquatic resources when determining compensatory mitigation requirements (33 CFR 332.2).

Watershed plan: a plan developed by federal, tribal, state, and/ or local government agencies or
appropriate non-governmental organizations, in consultation with relevant stakeholders, for the
specific goal of aquatic resource restoration, establishment, enhancement, and preservation. A
watershed plan addresses aquatic resource conditions in the watershed, multiple stakeholder
interests, and land uses. Watershed plans may also identify priority sites for aquatic resource
restoration and protection. Examples of watershed plans include special area management plans,
advance identification programs, and wetland management plans (33 CFR 332.2).

IV.  EPA Mitigation Rule and Justification for following the Rule under VWPP

VWPP staft should follow the Rule when reviewing compensatory mitigation packages and, in
the application or permit file, cite the justification presented in this guidance and the Rule as an
applicant’s justification for following the Rule’s preference hierarchy. The fact sheet or summary
sheet in the permit file should state, “The compensation package conforms with the preference
hierarchy of the Rule and GM09-2004.”

A. Mitigation Banks.

The Code of Virginia (see § 62.1-44.15:23) allows the purchase of bank credits only in the same
or adjacent watershed® as the proposed surface water impact, which is consistent with the intent
of the Rule and the VWPP Regulation. VWPP staff may assert a preference for approved
mitigation banks as compensatory mitigation based on the following justification:

1. Mitigation Banking Instruments (MBI) require thorough planning and monitoring of
mitigation.

2. The Interagency Review Team (IRT) only releases credits from banks when the IRT agrees
that the surface water mitigation is meeting certain success criteria or when plans for a
successful mitigation bank have been approved.’

® Defined in the Hydrologic Unit Map of the United States, U.S.G.S. 1980, except for parts of the Tidewater area.
See DEQ Guidance Memorandum 02-2012 “Determination of Service Areas for Compensatory Mitigation Banks.”
" The Interagency Review Team (or IRT) is an interagency group of federal, state, tribal, and/or local regulatory and
resource agency representatives which participate in the development of a Banking instrument and oversee the
establishment, use, and operation of a Mitigation Bank with the Corps and DEQ serving as Chair(s). For tidal
wetland Mitigation Banks, the Corps and VMRC will serve as Co-Chairs.
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3. DEQ recognizes the benefits of having mitigation in place before impacts are initiated, which
is more often the case with mitigation banks than with permittee-responsible mitigation.

4. Current science shows that consolidated mitigation is ecologically preferable and fits a
watershed approach as compared to permittee-responsible mitigation.

In accordance with 9 VAC 25-210-80 Application for a VWPP permit, a permit application can
be deemed complete and then processed only if, for projects involving compensation through an
approved mitigation bank, the applicant provides certification from the bank owner of the
availability of credits. Therefore, a compensation plan using a proposed mitigation bank can not
be considered, because no credits are available from the bank at the time of application.

B. In-Lieu Fee Funds.

When mitigation banking opportunities are not available or ecologically preferable, VWPP staff
may assert a preference for in-lieu fee compensation over permittee-responsible options because:

1. In-lieu fee projects may involve larger, more ecologically valuable compensatory mitigation
projects, which are performed more systematically as compared to permittee-responsible
mitigation.

2. The Rule revises and improves the requirements for in-lieu fee programs, which will
ultimately require equivalency with the standards imposed on mitigation banks and
permittee-responsible mitigation.

There are currently two in-lieu fee funds operating in the Commonwealth of Virginia; the
Virginia Aquatic Resource Trust Fund (VARTF) and the Elizabeth River Fund.® Both funds
must revise their Trust Fund Instrument by July 9, 2010 to be in compliance with the Rule. DEQ
is working with the USACE and VARTF to establish a credit system to meet the 2010 deadline.
Until such time as VARTF reduces the backlog of project credits in certain basins, VWPP staff
should accept in-lieu fee fund compensation on a case by case basis.

C. Permittee-Responsible Mitigation.

VWPP staff may give consideration to permittee-responsible (watershed approach first, on-
site/in-kind second, and off-site/out-of-kind third) compensation when a mitigation bank and an
in-lieu-fee fund are not the ecologically preferable option. Such circumstances may include the
following:

1. Some areas of the Commonwealth lack mitigation bank and in-lieu fee fund options.
Certain watersheds or project sites may present particularly preferable restoration,
enhancement, creation or preservation opportunities. For example, the watershed may
exhibit opportunities for restoring threatened and endangered species habitat, the project site
may provide opportunities for stream restoration important to the overall watershed ecology,

¥ Additional information regarding the Virginia Aquatic Resources Trust Fund and the Elizabeth River Restoration
Trust may be found at the Department of Environmental Quality website.
http://www.deq.virginia.gov/wetlands/mitigate.html.
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or the project site may provide the only opportunity for in-kind compensation of unique
aquatic resources such as bogs, streams, and sinkholes. Permittee-responsible compensation
may provide a unique opportunity for preservation of an exemplary aquatic system.
Exemplary aquatic systems meet the criteria provided in “Use of Preservation for
Compensatory Mitigation in VWPP Permits”.’

The Rule allows permittee-responsible off-site or out-of-kind compensatory mitigation when it is
the most ecologically preferable option. For example, off-site compensation is often preferable
where: 1) mitigation bank and in-lieu fee fund options are not available, 2) in-kind compensation
is only available off-site, 3) there are no true onsite opportunities for compensatory mitigation,
and simultaneously 4) there is not sufficient documentation to identify whether or not the
compensation meets a watershed approach. The Virginia Off-Site Mitigation Guidelines'’
(Guidelines) were jointly published by the USACE, DEQ, Department of Game and Inland
Fisheries (DGIF), and United States Fish and Wildlife Service (USFWS) through a public notice
on March 5, 2008. The Guidelines provide detailed criteria for selecting appropriate locations
for off-site compensatory mitigation.

The Rule’s preference hierarchy would still allow a combination of bank credits and on-site
mitigation. Purchase of bank credits would compensate for lost wetland acreage or stream
function, while the on-site mitigation would maintain on-site resource function.

VWPP staff may allow mitigation that differs from the Rule’s preference hierarchy in instances
when large projects provide opportunities for onsite/in-kind where the compensation site is near
or in an impaired watershed'' and the compensation addresses the impairment. Please refer to
Section II in this guidance regarding flexibility where permittee-responsible mitigation is
required by state or local government.

V. Documenting the Ecologically Preferable Proposal

VWPP staff will follow the Rule’s preference hierarchy unless unique circumstances at the
impact site provide an ecologically preferable offset of impacts (e.g. when there are unique
aquatic resources on site). In these cases, VWPP staff should coordinate with the appropriate
USACE representative to overcome any differing agency objectives and accept a unified
compensatory mitigation package.

Section IV of this guidance reiterates recent science, which finds mitigation banks and in-lieu fee
funds to be ecologically preferable. The VWPP Regulation (9 VAC 25-210-10) defines
ecologically preferable options as having a higher potential to replace, “existing wetland or
stream functions and values, water quality and fish and wildlife resources than alternate
proposals.” Section IV of this guidance presents a framework for determining the most
ecologically preferable compensatory mitigation option under the VWPP Program. Applicants

? See Guidance Memorandum 08-2009 “Use of Preservation for Compensatory Mitigation in VWPP Permits”.

1 See http://www.deq.virginia.gov/wetlands/mitigate.html for a full version of the “Off-site Mitigation Guidelines”.
"Impaired watersheds and streams are presented on the 303(d) list of impaired streams, see
http://www.deq.virginia.gov/wqa/305b2004.html
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should cite this guidance and the Rule to document the ecological preferability (see 9 VAC 25-
210-116) of a compensation proposal.

Justification for differing from the preference hierarchy presented in this guidance may be
provided through a comparison of the impact site and compensation site(s), as described by 9
VAC 25-210-116(B). An example where an analysis is needed is when interested parties
(VWPP staff and other state resource agency staff, USACE and other federal resource agency
staff, or the property owner) disagree on the ecological preferability of a particular compensation
option.

VI.  Watershed Approach

The Rule states: “In general, the required compensatory mitigation should be located within the
same watershed as the impact site, and should be located where it is most likely to successfully
replace lost functions and services”.'> Under the watershed approach, the required
compensatory mitigation can be split up into an on-site and off-site component as explained in
33 CFR 332.3(c)(2)(iii). For example: requiring on-site mitigation to enhance water quality
functions while also requiring off-site mitigation to replace lost habitat functions.

A watershed approach can be employed whether or not a watershed plan is available. The
watershed approach may apply to projects where any of the following are applicable:

1. The applicant has provided sufficient information for VWPP and the USACE to evaluate the
project from a watershed scale.

2. Watershed planning by the locality has identified water quality restoration and preservation
priorities.

3. The proposed compensation meets the needs of a watershed plan developed by government
agencies and/or non-profit resource planners, in consultation with stake-holders.

Although the VWPP program has not used the term “watershed approach” in regulation, the
VWPP program has historically used watershed approach concepts in practice. VWPP staff
should continue to support a watershed approach, but should follow the preference hierarchy for
the reasons presented in Section IV of this guidance memorandum.

The watershed approach under the Rule requires a structured consideration of watershed needs
and how wetlands and other types of aquatic resources in specific locations will address those
needs (preamble, FR page 19630). The Rule describes what is needed for a sufficient watershed
plan in §332.3(c)(2)(i)-(v). It describes the information needed to use a watershed approach in
the absence of a watershed plan in §332.3(¢)(3)(1)—(iii). The Rule gives USACE staff the
authority to determine if a watershed plan is appropriate.

1273 Fed. Reg. 19673 (April 10, 2008)
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When an applicant proposes permittee-responsible mitigation using a watershed approach,
VWPP staff should consider whether a watershed approach is applicable. Factors to consider
include but are not limited to:

1. Is there adequate information currently available on watershed conditions and needs?

a. Ifthere is a watershed plan, is it appropriate for wetland mitigation planning or is it
ideally used for some other purpose such as stormwater planning?

b. Is this in an area where watershed boundaries are unclear or do not exist (e.g. coastal
areas) and therefore a watershed approach is not relevant?

c. Does the watershed approach account for geographic ecosystem type even within the
watershed? For example, it should require impacts in coastal, non-tidal waters to be
compensated for in coastal, non-tidal waters.

2. Do in-house resources (e.g. mapping, threatened and endangered species databases, aerial
photographs) provide additional watershed or site-specific data? For example, where an
impact site has Mabee’s salamander (a state-listed threatened species) habitat and an
applicant proposes in-kind/off-site mitigation within the watershed where the compensation
site provides Mabee’s salamander habitat, the off-site mitigation option can be given
preference.

3. Is the scope of analysis adequate? The scope of analysis should be commensurate with the
level of impact. When determining the scale of the watershed analysis, staff should consider
factors such as aquatic habitat diversity, habitat connectivity, relationships to hydrological
sources (including availability of water rights), trends in land use, ecological benefits, and
compatibility with adjacent land uses.

VIII. Conclusion

The VWPP Regulation and the Rule share the common objective of supporting ecologically
preferable compensatory mitigation options to meet no net loss of aquatic resource function.
However, until it can be updated, the VWPP Regulation expresses a preference for on-site/in-
kind compensatory mitigation. VWPP staff should follow the Rule and cite the Rule and this
guidance as justification when accepting compensatory mitigation packages, which follow the
Rule’s preference hierarchy. VWPP staff must continue to work with the USACE to overcome
differing agency objectives and accept unified compensatory mitigation packages in cases where
the compensation package differs from the Rule.
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This guidance provides Virginia Water Protection (VWP) Permit Program staff with information
on a 2008 Virginia General Assembly action that changed the Code of Virginia (see §62.1-
44.15:21 H) to exempt certain agricultural and silvicultural ponds and impoundments from VWP
permit requirements. This guidance also clarifies how applications for these certain activities
should be evaluated and processed relative to water withdrawal permitting and permit actions by
the U.S. Army Corps of Engineers (USACE).

This guidance supersedes DEQ Guidance Memorandum GMO02-2011: Clarification of Farm or
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such proposals should be reviewed and accepted or denied based on their technical
adequacy and compliance with appropriate laws and regulations.
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FARM POND AND IMPOUNDMENT AND STOCK POND AND
IMPOUNDMENT EXCLUSION
FROM
VIRGINIA WATER PROTECTION PERMIT PROGRAM REQUIREMENTS

L. Purpose

The purpose of this guidance memorandum is to identify a change in the Virginia Code
(see §62.1-44.15:21 H), which exempts certain agricultural and silvicultural ponds and
impoundments from VWP permit requirements, and to provide DEQ staff with guidance
on implementation of the change.

I1. Background and Authority

The State Water Control Law (§62.1-44.20 et seq.) and the VWP Permit Regulation (9
VAC 25-210-10 et seq.) regulate activities such as land clearing, dredging, filling,
excavating, draining, or ditching in open water, streams, and wetlands in the
Commonwealth of Virginia; and also identify activities that are exempt from the VWP
regulation.

Section 9 VAC 25-210-60 A of the VWP Regulation details activities that do not require
a VWP permit. Two of those exempt activities include the following:

“8. Normal agriculture and silviculture activities in a wetland such as plowing,
seeding, cultivating, minor drainage and harvesting for the production of food,
fiber and forest products, or upland soil and water conservation practices.”

“10. Construction or maintenance of farm or stock ponds or irrigation ditches, or

the maintenance (but not construction) of drainage ditches. Discharge associated

with siphons, pumps, headgates, wingwalls, weirs, diversion structures, and such
other facilities as are appurtenant and functionally related to irrigation ditches are
included in this exclusion.”

For a full listing of exempt activities, refer to 9 VAC 25-210-60 A.

In the 2008 Virginia General Assembly, House Bill 211 was signed by the Governor into
law. It clarifies number 10 cited above in 9 VAC 25-210-60 A by defining which farm or
stock ponds are exempt. The Code of Virginia § 62.1-44.15:21 H, which was enacted by
HB211, states:

“No Virginia Water Protection Permit shall be required for impacts caused by the
construction or maintenance of farm or stock ponds, but other permits may be
required pursuant to state and federal law. For purposes of this exclusion, farm or
stock ponds shall include all ponds and impoundments that do not fall under the
authority of the Virginia Soil and Water Conservation Board pursuant to Article 2



(§ 10.1-604 et seq.) of Chapter 6 pursuant to normal agricultural or silvicultural
activities.”

For the purposes of this guidance, § 62.1-44.15:21 H is referred to as “the 2008 code
exclusion.”

§ 10.1-604 is cited in the 2008 code exclusion and it states that, “dams operated primarily
for agricultural purposes which are less than twenty-five feet in height or which create a
maximum impoundment capacity smaller than 100 acre-feet” do not fall under the
definition of impounding structure and therefore do not fall under the authority of the
Virginia Soil and Water Conservation Board Virginia Impounding Structure (Dam
Safety) Regulations. Therefore, under the 2008 code exclusion the construction or
maintenance of farm or stock ponds or impoundments is exempt from the VWP Permit
Program if the activity meets the purpose and size such that it is exempt under § 10.1-
604.

II11. Definitions

Acre-foot: a unit of volume equal to 43,560 cubic feet or 325,853 gallons (one foot of
depth over one acre of area) (4 VAC 50-20-30).

Agricultural operation: means any operation devoted to the bona fide production of
crops, or animals, or fowl, including but not limited to the production of fruits and
vegetables of all kinds; meat, dairy, and poultry products; nuts, tobacco, nursery and
floral products; and the production and harvest of products from silviculture activity (§
3.2-300).

Agricultural purpose dams: impounding structures which are less than 25 feet in height
or which create a maximum impoundment smaller than 100 acre-feet and operated
primarily for agricultural purposes (4 VAC 50-20-30).

Height: means the structural height of an impounding structure. If the impounding
structure spans a stream or watercourse, height means the vertical distance from the
natural bed of the stream or watercourse measured at the downstream toe of the
impounding structure to the top of the impounding structure. If the impounding structure
does not span a stream or watercourse, height means the vertical distance from the lowest
elevation of the outside limit of the barrier to the top of the impounding structure (4 VAC
50-20-30).

Impoundment: a structure, regardless of its size or intended use, to gather and store
surface water that captures the flow of, and is constructed in the channel of, a permanent
or intermittent stream (GM #01-2012).

Intermittent stream: a waterway that contains flowing water at times during a typical
year when groundwater provides water for the stream flow, but does not contain water at
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all times, particularly during dry periods. These streams are likely to have an active
aquatic community for at least part of the average year (GM #01-2012).

Maximum impounding capacity: means the volume in acre-feet that is capable of being
impounded at the top of the impounding structure (4 VAC 50-20-30).

Normal agricultural activities: means those activities defined as an agricultural
operation in §3.1-22.29 [recodified to § 3.2-300] of the Virginia Code and any activity
that is conducted as part of or in furtherance of such agricultural operation, but shall not
include any activity for which a permit would have been required as of January 1, 1997,
under 33 USC §1344 or any regulations promulgated pursuant thereto (9 VAC 25-210-
10).

Normal silvicultural activities: means any silvicultural activity as defined in §10.1-
1181.1 of the Code of Virginia, and any activity that is conducted as part of or in
furtherance of such silvicultural activity, but shall not include any activity for which a
permit would have been required as of January 1, 1997, under 33 USC §1344 or any
regulations promulgated pursuant thereto (9 VAC 25-210-10).

Permanent (Perennial) stream: a waterway that contains water at all times during a
typical year and that has, or could have, a well established aquatic community (GM #01-
2012).

Pond: a structure to gather and store surface water that may or may not be constructed to
include the channel of ephemeral streams. A pond does not capture the flow of and does
not include the channel of a permanent or intermittent stream (GM #01-2012).

Silvicultural activity: means any forest management activity, including but not limited
to the harvesting of timber, the construction of roads and trails for forest management
purposes, and the preparation of property for reforestation (§ 10.1-1181.1).

IV. VWP Policy Regarding the Regulation of Ponds and Impoundments

Prior to the 2008 code exclusion, the construction or maintenance of farm and stock
ponds used for agricultural or silvicultural purposes was exempt from VWP permitting.
The construction or maintenance activities were exempt when the farm or stock pond met
DEQ’s guidance definition of a pond.

Effective July 1, 2008 the Virginia Code allows for the construction or maintenance of
farm or stock ponds and certain farm or stock impoundments without a VWP permit. To
be excluded from VWP permit requirements, a farm or stock pond or impoundment must:
e be constructed or maintained primarily for normal agricultural or silvicultural
activities, and
e be exempt from Dam Safety Regulations, because it has



o adam height less than 25 feet or
o amaximum impoundment capacity smaller than 100 acre-feet.

Pursuant to 9 VAC 25-210-60 A 7 b and consistent with Dam Safety Regulations (4 VAC
50-20-20 et seq.), should the land use or owner change, the impounding structure and
surface water activity may be subject to VWP regulations. The 2008 code exclusion only
applies to those agricultural and silvicultural ponds or impoundments that are exempt
from Dam Safety Regulations. If the land use or owner change and/or the structure is no
longer exempt from Dam Safety Regulations, VWP staff can consider the impacts
cumulatively in the event the dam owner applies for additional surface water impacts.

g
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Figure 1. Physical characteristics of an agricultural or silvicultural impoundment exempt from VWP
regulations.

V. Water Withdrawal

Under the 2008 code exclusion, the construction or maintenance of farm or stock ponds
and certain farm or stock impoundments is allowed without a VWP permit. Water
withdrawal from these surface waters is still subject to VWP requirements. Any water
withdrawal proposal must still be evaluated for water withdrawal impacts, and a
determination must be made as to whether any of the water withdrawal activities are
exempt under 9 VAC 25-210-60 B apply. See section 9 VAC 25-210-60 B for surface
water withdrawal activities which are exempt.

If one or more of the exempt water withdrawal activities applies, then:
e No VWP permit is required for the withdrawal of water.
e Other state or federal permits may still be required, as noted in the opening
paragraphs of 9 VAC 25-210-60 A and -60 B.
e Pursuant to 9 VAC 25-210-60 C, the DEQ may require any owner or operator of a
withdrawal system exempt from the VWP permit requirements by subdivisions



B3 through B15 of 9 VAC 25-210-60 to cease withdrawals and file an application
and receive a permit prior to resuming any withdrawal under certain
circumstances.

VI. Section 401 Certification for the U.S. Army Corps of Engineers Permits

While the 2008 code exclusion provides clarity as to which ponds and impoundments are
exempt from VWP regulation, other permits may still be required pursuant to state and
federal law. The U.S. Army Corps of Engineers (USACE) has a number of Section 404
permitting mechanisms to provide federal authorization of these VWP-exempt
impoundments. The USACE is required by Section 401 of the Clean Water Act to obtain
401 certification or a 401 waiver by the relevant state for any federal permit action to be
valid.

Where a VWP-exempt pond or impoundment is covered by a USACE general permit
such as a nationwide permit or regional permit,
e If DEQ has certified the USACE general permit, and the water withdrawal
conditions of the 401 certification are met,

o DEQ’s 401 certification of the USACE general permit suffices and no
further action is required under the VWP permit program provided.

e If DEQ has certified the USACE general permit, and the water withdrawal
conditions of 401 certification are not met,

o DEQ staff should evaluate the project for a water withdrawal permit.

e If DEQ has not certified the USACE general permit,

o DEQ staff will need to send a letter to the USACE permit manager stating
that DEQ’s Section 401 certification is waived for the proposed
construction and maintenance.

o DEQ staff should evaluate the project for a water withdrawal permit.

Where an excluded pond or impoundment project requires a USACE individual permit,
e DEQ staff will need to send a letter to the USACE permit manager stating that
DEQ’s Section 401 certification is waived for the proposed construction and
maintenance.
e DEQ staff should evaluate the project for a water withdrawal permit.
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August 12, 2008

Mr. J. Robert Hume

U. S. Army Corps of Engineers
Regulatory Branch

Norfolk District, Fort Norfolk
803 Front Street

Norfolk, Virginia 23510-1096

RE: Final Section 401 Water Quality Certification of Norfolk District RP-15, RP-17, RP-18,
RP-19, RP-22, RP-40, LOP-1 and LOP-2

Dear Mr. %éz&%

On April 1, 2008 the U.S. Army Corps of Engineers (USACE) Norfolk District published a
notice of their proposed reissuance and modification of several Norfolk District Regional Permits
and Letters of Permission. The following Regional Permits and Letters of Permission were
reissued on August 14, 2003 with an expiration date of August 14, 2008: RP-15, RP-17, RP-18,
RP-19, RP-22, RP-40, LOP-1 and LOP-2.

The State Water Control Board hereby provides unconditional §401 Water Quality Certification
for the following Norfolk District Regional Permits as meeting the requirements of the Virginia
Water Protection Permit Regulation, which serves as the Commonwealth's §401 Water Quality
Certification:

RP-15: Maintenance of Certain Ditches

RP-17: Private Piers and Mooring Piles

RP-18: Private Piers not covered by RP-17

RP-19: Certain Activities covered by VMRC and/or Local Wetland Boards
RP-22: Installation of Certain Structures in Lake Gaston

RP-40: Minor Maintenance Dredging in Non-tidal Waters

LOP-2: Letter of Permission for Certain Navigationally-related Recreational and
Commercial Dredging Projects



Mr. Robert Hume
August 12, 2008
Page 2 of 2

With regard to the LOP-1 Letter of Permission for Virginia Department of Transportation
projects, the State Water Control Board will continue to process applications for individual §401
Certification through a Virginia Water Protection General or Individual Permit pursuant to
9VAC25-210-10 et seq., with the following exception as noted in 9VAC25-210-220 B:

“The board may waive the requirement for a VWP individual permit when the proposed
activity qualifies for a permit issued by the USACE and receives a permit from the
VMRC, pursuant to Chapter 12 (Section 28.2-1200 et seq.) or Chapter 13 (Section 28.2-
1200 et seq.) of Title 28.2 of the Code of Virginia, and the activity does not impact
instream flows.”

Pursuant to our Virginia Water Protection Permit Regulation 9VAC25-210-130 H, the State
Water Control Board is issuing this final §401 Certification as meeting the requirements of the
VWP regulation and after having advertised and accepted public comment for 30 days on our
intent to provide certification. We note that no public comments on our proposed certification
were received by this office.

Thank you for your continuing cooperation in the administration of the Joint Permit Program.

avid L. Davis
Director, Office of Wetlands and Water Protection

cc: VWP Managers
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Summary:

The Virginia Code requires dams and a corresponding 25-foot buffer area to be free of trees and
woody vegetation (See § 10.1-609.2. Prohibited Vegetation). Vegetation removal and grubbing
activities in surface waters, including wetlands, fall under the regulatory authority of the Virginia
Water Protection (VWP) Permit Program. This guidance provides a framework for consistent VWP
permitting and compensatory mitigation of impacts to surface water, including wetlands, resulting
from dam vegetative maintenance activities.

Electronic Copy:

An electronic copy of this guidance in PDF format is available for staff internally on DEQNET, and
for the general public on DEQ's website at: http://www.deq.virginia.gov.

Contact information:

Please contact David Davis, Office of Wetlands and Water Protection, (804) 698-4105 or
dldavis(@deq.virginia.gov if there are any questions about this guidance.

Disclaimer:

This document is provided as guidance and, as such, sets forth standard operating procedures
for the agency. However, it does not mandate any particular method nor does it prohibit any
particular method for the analysis of data, establishment of a wasteload allocation, or
establishment of a permit limit. If alternative proposals are made, such proposals should be
reviewed and accepted or denied based on their technical adequacy and compliance with
appropriate laws and regulations.
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Permitting Woody Vegetation Removal and Grubbing in Surface Waters for Dam
Maintenance

I. Background:

The Virginia Dam Safety Act, §10.1-609.2 entitled Prohibited Vegetation, prohibits the growth of
trees and other woody vegetation on the slopes and crest of embankments and the emergency
spillway area of a dam, and within a distance of 25 feet from the toe of the embankment and
abutments and requires the dam owner to remove any such vegetation in these areas.

Vegetation removal and grubbing activities in surface waters, including wetlands, fall under the
regulatory authority of the VWP Permit Program. The VWP Permit Program does not require a
permit for maintenance of dikes or dams (see 9VAC25-210- 60. Exclusions.); however, the current
VWP Permit Program Regulation does not specifically address vegetation maintenance near dams or
other impounding structures. To maintain consistency between DEQ water protection regulations
and the Virginia Soil and Water Conservation Board (SW Board) Impounding Structure Regulations,
this guidance defines the serviceable structure of a dam and compensatory mitigation requirements
for surface water impacts where dam vegetative maintenance is performed. Compensatory
mitigation described in this guidance applies to any impounding structure, or dam, regardless of
height or capacity.

I1. Authority:

The Dam Safety Act in the Code of Virginia states: § 10.1-609.2. Prohibited Vegetation.

Dam owners shall not permit the growth of trees and other woody vegetation and shall remove any
such vegetation from the slopes and crest of embankments and the emergency spillway area, and
within a distance of 25 feet from the toe of the embankment and abutments of the dam. Owners
failing to maintain their dam in accordance with this section shall be subject to enforcement
pursuant to § 10.1-613. (2006, c. 30.)

§62.1-44.15:20-23 of the Code of Virginia authorizes DEQ to issue VWP permits for impacts to
surface waters, including wetlands, and §9 VAC 25-210-10 et segq. is the regulation that implements
the VWP Permit Program.

The full Virginia Impounding Structure (Dam Safety) guide is located at:
http://www.dcr.virginia.cov/dam safety and floodplains/documents/dsregs030804.pdf

Pursuant to Virginia Code §62.1-44.15:20, activities requiring a VWP permit include dredging,
filling, or discharging any pollutant into or adjacent to surface waters, or otherwise altering the
physical, chemical or biological properties of surface waters, excavating in wetlands, or on or after
October 1, 2001, conducting the following in a wetland:
1. New activities to cause draining that significantly alters or degrades existing wetland
acreage or functions
2. Filling or dumping
3. Permanent flooding or impounding
4. New activities that cause significant alteration or degradation of existing wetland
acreage or functions.
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VWP Permit Program Regulation Section 9 VAC25-210-60 excludes dam maintenance from VWP
permit requirements:

8. Maintenance, including emergency reconstruction of recently damaged parts, of currently
serviceable structures such as dikes, groins, levees, dams, riprap breakwaters, causeways,
bridge abutments or approaches, and transportation and utility structures. Maintenance
does not include modifications that change the character, scope, or size of the original
design. In order to qualify for this exclusion, emergency reconstruction must occur within a
reasonable period of time after damage occurs.

II1. Definitions:

"Impounding structure" means a man-made structure, whether a dam across a watercourse or other
structure outside a watercourse, used or to be used to retain or store waters or other materials
(Adapted from 4VAC50-20-30).

"Permanent impacts" are those impacts to surface waters, including wetlands that cause a permanent
alteration of the physical, chemical, or biological properties of the surface waters or of the functions
and values of a wetland (9 VAC25-210-10).

“Required Vegetative Maintenance Area (RVMA)” means an area mandated by the Dam Safety Act
in the Code of Virginia (§ 10.1-609.2. Prohibited Vegetation.) to be clear of woody vegetation,
including the slopes and crest of embankments and the emergency spillway area, and within a
distance of 25 feet from the toe of the embankment and abutments of an existing impounding
structure.

“Significant alteration or degradation of existing wetland acreage or function” means human-
induced activities that cause either a diminution of areal extent of the existing wetland or cause a
change in wetland community type resulting in the loss of more than minimal degradation of its
existing ecological functions (9 VAC25-210-10).

“State waters” means all water, on the surface and under the ground, wholly or partially within or
bordering the Commonwealth or within its jurisdiction, including wetlands (9 VAC25-210-10).

“Surface waters” means all state waters that are not ground water as defined in §62.1-255 of the
Code of Virginia (9 VAC25-210-10).

"Temporary impacts" means those impacts to surface waters, including wetlands, that do not cause a
permanent alteration of the physical, chemical or biological properties of the surface water or of the
functions and values of a wetland. Temporary impacts include activities in which the ground is
restored to its preconstruction contours and elevations, such that previous functions and values are
restored (9 VAC25-210-10).

"Wetlands" means those areas that are inundated or saturated by surface or groundwater at a
frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas (9VAC25-210-10).



IV. Permitting Dam Maintenance Activities in Surface Waters:

In the interest of public safety and to encourage protection of communities downstream, VWP staff
will not require compensatory mitigation for permanent wetland conversion within the RVMA for
vegetative maintenance of dams. VWP staff should consider the RVMA part of the serviceable
structure of a dam and therefore should exclude the dam and RVMA from VWP requirements under
9VAC25-210-60. Mitigation is required for permanent wetland conversion beyond the RVMA.

V. Avoidance & Minimization of Impacts during Dam Maintenance Activities

For dam maintenance activities, avoidance and minimization measures must be emp